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Professional 
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Backhoes and bulldozers. Patch trucks 

and pavers. We get it. Risk is inherent in 

your business. Whether you’re building 

commercial offices, constructing a bridge 

over water, or transporting aggregate 

from the plant to the field, unexpected 

hazards lurk.

That’s why you call upon the expertise of 

the insurance and surety advisors at the 

Hilb Group.

Our full service industry advisors don’t  

just understand the construction insur-

ance and surety business: we understand 

your business. This unique knowledge 

base allows the Hilb Group to create 

innovative risk management and bonding 

solutions, and in doing so, allows you to 

avoid financial pitfalls by keeping your 

projects on track and on budget.
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T H E  D R I S C O L L  D I F F E R E N C E :

Your key to  
obtaining the  
expertise  
needed to  
meet your  
bonding  
needs.

After serving major contractors for more 
than 50 years, the Driscoll Agency truly  

understands the unique risks, insurance require-
ments and surety demands of the construction 
industry.
 
Managing risk can be very difficult. Which is  
why it’s critical to obtain adequate and proper 
insurance coverages. Our underwriting specialists
will work with your best interests in mind when
proposing solutions to your insurance needs.

When it’s time to navigate through the com-
plexities of surety bonding, you can rely on our 
expertise and connections to get you aggres-
sive representation and unbeatable access to 
industry decision-makers. 
 

To discover the Driscoll difference, contact  
Tim Lyons, Bond Department Manager at  
781-421-2560 or tlyons@driscollagency.com.

“The entire surety bonding team at 
Driscoll has the experience, expertise  
and industry contacts to give us the best 
possible representation and service.   
In an industry as specialized as ours,  
we wouldn’t consider letting any other  
agency handle this important need of  
our company.”      – Satisfied Client

The Driscoll Agency, Inc. • 93 Longwater Circle, Norwell, MA 02061 • Phone (781) 681-6656 • Fax (781) 681-6686 • www.driscollagency.com
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If you are a member in good standing and would like pictures of your company at work to appear on the 
cover of the CIM Construction Journal, please call the CIM office at 781-551-0182 and we will 
schedule a photographer to come to your job site. 
 

COMING EVENTS 
 

BOARD OF DIRECTORS MEETING 
Monday, December 4, 2017 

3:30 p.m., Boston Marriott Copley 
Boston, MA 

 

REGISTER TODAY 
 

95TH ANNUAL ROADBUILDERS DINNER 
 

Monday, December 4, 2017 
 

Boston Marriott Copley Place 
110 Huntington Avenue, Boston, MA 

 

             
 

FEATURING GUEST SPEAKER 
SCOTT ZOLAK 

 

NEW MEMBER 
 

CIM PROUDLY WELCOMES OUR NEWEST MEMBER: 
 

BOSTON CONCRETE CORPORATION 
706 Broadway Street 
Lowell, MA 01854 

Phone: (978) 942-4596  www.bostonconcrete.com 
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www.williamsstone.com

800-832-2052

Whether 
streetscape, 
landscape or 

hardscape, 
granite lasts 

five times 
longer than 

concrete  
And 
 looks 
  great 
   doing 
      it! 
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Connecting people, commerce and communities.TM

Our approach to building roads is a little different. 
For us, it’s not just about making asphalt and paving roads. 

We promise excellence. It’s that simple.  

25 Blanchard Street 
Palmer, MA 01069
413-283-8354

43 Old Coldbrook Road
Barre, MA 01005
413-283-8354

1000 Page Boulevard
Springfield, MA 01104
413-737-4020

23 Arthur Street
Easthampton, MA 01027
413-527-6906

Palmer Paving Corporation, Inc — palmerpaving.com
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Patricia A. Leavenworth, P.E. (signature on original) 

CHIEF ENGINEER 

Updated Standards for Guardrail and Guardrail End Terminals 
The primary purpose of this Engineering Directive is to formally issue new Construction Standard Details for W
-Beam Guardrail and Guardrail End Terminals that conform to the performance requirements contained in the 
2016 edition of the Manual for Assessing Safety Hardware (MASH). In addition, this Directive removes 
Blocked-Out Thrie Beam as a standard median treatment for semi-rigid barrier for use on highway facilities with 
design speeds greater than 40 mph, as specified in the Project Development and Design Guide. 

MASH-compliant w-beam guardrail is uniquely characterized by and may be identified in the field by having 
the following properties (see standard detail drawings for all design details): 

•   31” height measured from top of pavement/riding surface to top of rail 

•   8” wood or plastic offset blocks 

•   Mid-span panel splices 

The new standard detail drawings are included in the October 2017 Construction Standard Details, which shall 
be referenced in the plans and contract documents of all projects advertised after October 21, 2017.  All of the 
new and superseded standard detail drawings are listed at the end of this Directive. 

This Directive also supersedes the following Engineering Directives: 

•   E-95-008 – Impact Attenuator Terminals 

•   E-02-001 – Guardrail End Treatments and Elimination of Back-up Plates 

•   E-05-002 – New Construction Drawings for Guardrail Buried in Back-Slope 

New Construction or Reconstruction 

The October 2017 Construction Standard Details shall be used for all projects advertised after October 21, 2017 
and for all Highway Access Permits issued after October 21, 2017. 
 
Active Construction or Reconstruction 

For projects advertised prior to October 22, 2017, contractors may continue to install guardrail and guardrail end 
terminals in accordance with the relevant contract documents for each contract, unless otherwise directed by 
MassDOT on a case-by-case basis. unless otherwise directed by MassDOT on a case-by-case basis. 

Maintenance and Accident Recovery 

MassDOT District personnel shall inspect damaged guardrail end terminals to determine if they can be repaired 
or if total replacement is required.  Typically, minor damage that results from snow plows, mowers or low-speed 
“nuisance” hits may only require tightening of bolts, re- tensioning of cable(s), replacement of reflective sheeting, 
etc., in accordance with the manufacturer’s specifications.  This work may continue to be performed in order to 
maximize the useful service life of the end terminal.  The District shall keep on file a record of any work per-
formed, including a description of the repairs, the date of service and the names of people performing the work. 
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Guardrail end terminals that are damaged beyond repair shall be replaced with a MASH- compliant end terminal.  
In locations where the end terminal is connected to non-compliant w- beam guardrail, a transition that conforms to 
the Construction Standard Details between the MASH-compliant end terminal and the non-MASH-compliant w-
beam guardrail is required. Alternatively, if the District determines that a significant portion of the w-beam guard-
rail is also damaged beyond repair, the entire run may be replaced with MASH-compliant w-beam guardrail and a 
MASH-compliant end terminal. 
 
Downstream end terminals that serve as a trailing anchorage shall be repaired in kind unless the adjacent guard-
rail section is upgraded to a MASH-compliant system.  In those instances the trailing anchorage shall be replaced 
with a system that conforms to the Construction Standard Details. 
 
Damaged sections of w-beam guardrail and blocked-out thrie beam, when the end terminal is undamaged, may 
be replaced in kind.  However, the District should review cases when a significant percentage of the run is 
damaged to determine if it is cost effective to replace the whole run with a MASH-compliant system. 
 
In kind repair work shall be completed in accordance with the manufacturer’s instructions and with the applicable 
Construction Standard Details for the affected safety hardware components. These details may be contained in a 
superseded version of the Construction Standard Details. 
 
General Requirements 

Guardrail systems to be replaced may include components from existing systems, provided that the components 
are in serviceable condition and do not require alteration in any way.  Cutting posts or panels and punching holes 
in posts or panels will not be allowed. 
 
With exception of thrie beam panels used as transitions between different barrier types, blocked- out thrie beam 
guardrail should be replaced with a flexible, semi-rigid, or rigid barrier system that conforms to MASH crash test-
ing standards. 
 
Transitions from non-MASH-compliant to MASH-compliant w-beam guardrail shall conform to the Construction 
Standard Details. 
 
Proprietary hardware related to w-beam guardrail and guardrail end terminals shall conform to 
MASH testing standards and be listed on the Qualified Traffic Control Equipment List. 
 
Any w-beam guardrail that is found to be less than 26.5” high shall be removed and reset to meet the applicable 
Construction Standard Details for the affected system, or shall be replaced with MASH-compliant guardrail. In 
addition, any w-beam guardrail that is expected to be less than 26.5” high following an overlay or any type of re-
construction work shall be removed and reset to meet the applicable Construction Standard Details for the affected 
system, or shall be replaced with MASH-compliant guardrail as part of the project. The guardrail height is meas-
ured from the top of pavement/riding surface at the edge of road to the top of rail.  
 
The Design Engineer is responsible for selecting the appropriate MASH Test Level (TL) criteria for all new and 
replacement barrier systems. Unless otherwise directed by MassDOT, the Design Engineer is responsible for select-
ing the barrier type (flexible, semi-rigid, or rigid), location, and length based upon the site conditions and the crite-
ria found in the Roadside Design Guide.  
 
End terminals for TL-2 barrier systems shall be TL-2, unless otherwise specified by MassDOT. End terminals for 
TL-3 and higher barrier systems shall be TL-3.  
 
Non-Conforming Installations 
 
Any proposed installations of guardrail and guardrail end terminals that will not conform to the applicable Con-
struction Standard Details must be approved by the Chief Engineer.  In those cases, the designer, contractor or oth-
er responsible project engineer shall document the deficiency and the proposed solution to justify the non-
conforming installation in the form of a written memorandum to the Chief Engineer. 
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SALES           RENTALS           PARTS         SERVICE 

10 CIM Construction Journal



SALES           RENTALS           PARTS         SERVICE 

Payment Items 

The following payment items shall be used for MASH-compliant guardrail items:  

 •   620.12  Guardrail, TL-2 (Single Faced)     Foot  
 •   620.13  Guardrail, TL-3 (Single Faced)     Foot  
 •   620.32  Guardrail – Curved, TL-2 (Single Faced)    Foot  
 •   620.33  Guardrail – Curved, TL-3 (Single Faced)    Foot  
 •   621.12  Guardrail, TL-2 (Double Faced)     Foot  
 •   621.13  Guardrail, TL-3 (Double Faced)     Foot  
 •   621.32  Guardrail – Curved, TL-2 (Double Faced)    Foot  
 •   621.33  Guardrail – Curved, TL-3 (Double Faced)    Foot  
 •   627.1  Guardrail Trailing Anchorage      Each  
 •   627.72  Guardrail End Treatment, TL-2 (Double Faced)   Each  
 •   627.73  Guardrail End Treatment, TL-3 (Double Faced)   Each  
 •   627.82  Guardrail Tangent End Treatment, TL-2    Each  
 •   627.83  Guardrail Tangent End Treatment, TL-3    Each  
 •   627.92  Guardrail Flared End Treatment, TL-2    Each  
 •   627.93  Guardrail Flared End Treatment, TL-3    Each  
 •   628.31  Transition to NCHRP 350 Guardrail     Each  
 •   628.32  Transition to Rigid Barrier (Single Faced)    Each  
 •   628.33  Transition to Rigid Barrier (Double Faced)    Each  
 •   628.34  Transition to Bridge Rail      Each  
 •   628.35  Transition to Thrie Beam      Each  
 
New Standard Details 
 
 •   400.1.0  General Notes  
 •   400.1.1  Guardrail, TL-3  
 •   400.1.2  Guardrail, TL-2  
 •   400.1.3  W-Beam & Thrie Beam Panel Details  
 •   400.1.4  Post & Offset Block Details  
 •   400.1.5  Guardrail Mounting Heights and Post Depths  
 •   400.1.6  Guardrail Sections  
 •   400.2.1  Approach Geometry: Single Faced  
 •   400.2.2  Approach Geometry: Adjacent to Curb & Double Faced  
 •   400.2.3  Layout to Single Faced Rigid Barrier or Bridge Rail  
 •   400.2.4  Layout to Double Faced Rigid Barrier – Trailing Ends  
 •   400.3.1  Transition to NCHRP 350 Guardrail  
 •   400.3.2  Transition to Rigid Barrier (Single Faced)  
 •   400.3.3  Transition to Rigid Barrier (Double Faced)  
 •   400.3.4  Transition to Rigid Barrier Details  
 •   400.3.5  Transition to Bridge Rail (Back of Sidewalk)  
 •   400.3.6  Transition to Bridge Rail (Face of Curb)  
 •   400.3.7  Transition to Bridge Rail Details  
 •   400.4.1  Trailing Anchorage  
 •   400.4.2  Trailing Anchorage Component Details  
 •   400.5.1  Special Post Designs  
 
Superseded Standard Details  
 
 •   E 401.1.0  Steel W Beam Highway Guard  
 •   E 401.1.1  Steel W Beam Highway Guard Sections  
 •   E 401.2.0  Installation for Steel W Beam Highway Guard for Sign Protection  
 •   E 401.2.1a  Steel W Beam Highway Guard Buried in Back-Slope Plan View  
 •   E 401.2.1b  Steel W Beam Highway Guard Buried in Back-Slope Post Location  
 •   E 401.2.1c  Steel W Beam Highway Guard Buried in Back-Slope Post Location  
 •   E 401.2.1d  Steel W Beam Highway Guard Buried in Back-Slope Anchorage Details  
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 •   E 401.2.1e  Steel W Beam Highway Guard Buried in Back-Slope End Anchorage  
   Details for Posts 1, 2, and 3  
 •   E 401.3.0  Table of Offsets for Highway Guard Flared Ends  
 •   E 401.5.0  Steel Thrie Beam Highway Guard Rail Details  
 •   E 401.5.1  Bridge Rail to Highway Guard Transition  
 •   E 401.5.2  Bridge Rail to Highway Guard Transition – Details  
 •   E 401.5.3  Steel Thrie Beam Highway Terminal Connector  
 •   E 401.5.4  Bridge Rail to Highway Guard Collapsing Tube  
 •   E 401.5.5  Bridge Rail to Highway Guard Transition at Sidewalk  
 •   E 401.5.6  Bridge Rail to Highway Guard Transition at Sidewalk – Sections 
 •   E 401.6.0  Steel Thrie Beam Highway Guard Details  
 •   E 401.6.1  Steel Highway Guard Transition Beam  
 •   E 401.7.0  Steel W Beam Highway Guard Rail Details  
 •   E 401.8.0  Steel W Beam Highway Guard Posts and Terminal Section Details  
 •   E 401.10.0  Steel Beam Highway Guard with Wood Post  
 •   E 401.11.0  Special Base Anchor for Highway Guard Installation on Concrete  
 •   E 401.12.0  Modified Highway Guard Post Installation Where Standard Embedment is Not Feasible  
 •   E 401.16.0  Steel Thrie Beam Highway Guard Median – Barrier  
 •   E401.20.0  Offset Blocks for Steel W Beam Highway Guard  
 •   E 401.21.0  Offset Blocks for Steel Thrie Beam Highway Guard  
 •   E 402.2.0  Steel W Beam Highway Guard Terminal Connections on Existing Bridge Rail Leading End 
   at Abutments and End Posts  
 •   E 402.3.0  Installation of Steel W Beam Highway Guard (Trailing End) at Existing Bridge Abutments 
   and End Posts (W-Rail)  
 •   E 402.4.0  Masonry Bracket for Steel W Beam Highway Guard on Abutments and End Posts (Trailing 
   End)  
 •   E 402.5.0  Masonry Bracket for Steel W Beam Highway Guard on Abutments and End Posts (Trailing 
   End)  
 •   E 402.7.0  Steel Thrie Beam Highway Guard Terminal Connectors on an Existing Bridge Leading End 
   at Abutment and End Post  
 •   E 402.8.0  Steel Thrie Beam Highway Guard (Trailing End) at Existing Bridge Abutments and End 
   Posts  
 •   E 402.9.0  Masonry Bracket for Steel Thrie Beam Highway Guard on Abutments and End Posts  
   (Trailing End)  
 •   E 402.9.1  Guardrail Retrofit on Bridges (Plan View)  
 •   E 402.9.2  Guardrail Retrofit on Bridges (Details)  
 •   E 402.9.3  Guardrail Retrofit on Bridges (Notes)  
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Patricia A. Leavenworth, P.E. (signature on original) 
 

CHIEF ENGINEER 

October 2017 Construction Standard Details 
 
The purpose of this Engineering Directive is to formally issue the October 2017 online edition of the MassDOT 
Highway Division Construction Standard Details for use on MassDOT Highway Division projects.  This edition 
includes the new standard details for W-Beam Guardrail and Guardrail End Terminals as described in E-17-001, as 
well as other changes listed below. 
 
The October 2017 Construction Standard Details supersede and replace the December 2016 Construction Standard 
Details previously issued under Engineering Directive E-16-005. 
 
The October 2017 Construction Standard Details shall be referenced in the plans and other contract documents of 
all projects advertised after October 21, 2017. 
 
In continuance of the procedure established in 2012, the October 2017 Construction Standard Details is available 
in electronic format (PDF) on MassDOT’s public website and on MassDOT’s internal TransNET. MassDOT will 
not distribute printed copies of the October 2017 Construction Standard Details. MassDOT will also handle all 
future updates to the Construction Standard Details by posting complete, current, online PDF versions of the docu-
ment for use until further notice. In addition, MassDOT will post superseded PDF versions of the Construction 
Standard Details online for public reference. The Highway Design Engineer will retain printed copies of each su-
perseded version of the document for archiving purposes. 
 
New Standard Details 
 
 •   400.1.0  General Notes 
 •   400.1.1  Guardrail, TL-3 
 •   400.1.2  Guardrail, TL-2 
 •   400.1.3  W-Beam & Thrie Beam Panel Details 
 •   400.1.4  Post & Offset Block Details 
 •   400.1.5  Guardrail Mounting Heights and Post Depths 
 •   400.1.6  Guardrail Sections 
 •   400.2.1  Approach Geometry: Single Faced 
 •   400.2.2  Approach Geometry: Adjacent to Curb & Double Faced 
 •   400.2.3  Layout to Single Faced Rigid Barrier or Bridge Rail 
 •   400.2.4  Layout to Double Faced Rigid Barrier – Trailing Ends 
 •   400.3.1  Transition to NCHRP 350 Guardrail 
 •   400.3.2  Transition to Rigid Barrier (Single Faced) 
 •   400.3.3  Transition to Rigid Barrier (Double Faced)  
 •   400.3.4  Transition to Rigid Barrier Details  
 •   400.3.5  Transition to Bridge Rail (Back of Sidewalk)  
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 •   400.3.6  Transition to Bridge Rail (Face of Curb)  
 •   400.3.7  Transition to Bridge Rail Details  
 •   400.4.1  Trailing Anchorage  
 •   400.4.2  Trailing Anchorage Component Details  
 •   400.5.1  Special Post Designs  
 
Superseded Standard Details  
 
 •   E 401.1.0  Steel W Beam Highway Guard  
 •   E 401.1.1  Steel W Beam Highway Guard Sections  
 •   E 401.2.0  Installation for Steel W Beam Highway Guard for Sign Protection  
 •   E 401.2.1a  Steel W Beam Highway Guard Buried in Back-Slope Plan View  
 •   E 401.2.1b  Steel W Beam Highway Guard Buried in Back-Slope Post Location  
 •   E 401.2.1c  Steel W Beam Highway Guard Buried in Back-Slope Post Location  
 •   E 401.2.1d  Steel W Beam Highway Guard Buried in Back-Slope Anchorage Details  
 •   E 401.2.1e  Steel W Beam Highway Guard Buried in Back-Slope End Anchorage Details for  
   Posts 1, 2, and 3  
 •   E 401.3.0  Table of Offsets for Highway Guard Flared Ends  
 •   E 401.5.0  Steel Thrie Beam Highway Guard Rail Details  
 •   E 401.5.1  Bridge Rail to Highway Guard Transition  
 •   E 401.5.2  Bridge Rail to Highway Guard Transition – Details  
 •   E 401.5.3  Steel Thrie Beam Highway Terminal Connector  
 •   E 401.5.4  Bridge Rail to Highway Guard Collapsing Tube  
 •   E 401.5.5  Bridge Rail to Highway Guard Transition at Sidewalk  
 •   E 401.5.6  Bridge Rail to Highway Guard Transition at Sidewalk – Sections  
 •   E 401.6.0  Steel Thrie Beam Highway Guard Details  
 •   E 401.6.1  Steel Highway Guard Transition Beam  
 •   E 401.7.0  Steel W Beam Highway Guard Rail Details  
 •   E 401.8.0  Steel W Beam Highway Guard Posts and Terminal Section Details  
 •   E 401.10.0  Steel Beam Highway Guard with Wood Post  
 •   E 401.11.0  Special Base Anchor for Highway Guard Installation on Concrete  
 •   E 401.12.0  Modified Highway Guard Post Installation Where Standard Embedment is Not Feasible  
 •   E 401.16.0  Steel Thrie Beam Highway Guard Median – Barrier  
 •   E401.20.0  Offset Blocks for Steel W Beam Highway Guard  
 •   E 401.21.0  Offset Blocks for Steel Thrie Beam Highway Guard  
 •   E 402.2.0  Steel W Beam Highway Guard Terminal Connections on Existing Bridge Rail Leading  
   End at Abutments and End Posts  
 •   E 402.3.0  Installation of Steel W Beam Highway Guard (Trailing End) at Existing Bridge  
   Abutments and End Posts (W-Rail)  
 •   E 402.4.0  Masonry Bracket for Steel W Beam Highway Guard on Abutments and End Posts  
   (Trailing End)  
 •   E 402.5.0  Masonry Bracket for Steel W Beam Highway Guard on Abutments and End  
   Posts (Trailing End)  
 •   E 402.7.0  Steel Thrie Beam Highway Guard Terminal Connectors on an Existing Bridge Leading  
   End at Abutment and End Post  
 •   E 402.8.0  Steel Thrie Beam Highway Guard (Trailing End) at Existing Bridge Abutments  
   and End Posts  
 •   E 402.9.0  Masonry Bracket for Steel Thrie Beam Highway Guard on Abutments and End Posts  
   (Trailing End)  
 •   E 402.9.1  Guardrail Retrofit on Bridges (Plan View)  
 •   E 402.9.2  Guardrail Retrofit on Bridges (Details)  
 •   E 402.9.3  Guardrail Retrofit on Bridges (Notes)  
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For tough, dependable, a� ordable equipment, 
we o� er the Doosan products and services 
you need. Our well-trained sta�  is ready to 
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I.     PURPOSE  

The Massachusetts Department of Transportation Highway Division (“MassDOT”) shall follow a formal Cost Re-
covery Procedure to improve the quality of its projects. This procedure supersedes the 2006 MassHighway Cost 
Recovery Procedure and builds upon the 1997 Cost Recovery Procedure developed by the Project Liability/Cost 
Recovery Task Force of the MassHighway/ACEC-MA Partnership. The procedure is intended to strengthen the re-
lationships between MassDOT, design consultants and contractors.  

The MassDOT Cost Recovery Procedure is designed to:  

• Expand the role of the designer in the construction of a project  

• Increase the level of communication between the designer and MassDOT field personnel  

• Provide the designer an opportunity to address and resolve design-related problems as soon as they are recognized 
in the field  

• Require MassDOT to examine why extra work orders are occurring in an effort to avoid similar problems in the 
future  

• Take all factors into consideration before determining responsibility for problems in the field  

• Increase the designer’s professional and financial accountability for the quality of their design work  

• Provide the MassDOT Architects & Engineers Review Board with additional information regarding the quality 
and constructibility of consultant designs  

• Provide consultants with feedback regarding the quality of their designs  
 

For the purposes of the Cost Recovery Procedure, the term “design professional” will refer to any entity performing 
professional services in connection with the design of MassDOT projects (including construction phase services) 
and shall include any professional consultants or subconsultants supporting the design effort. 
 

II.     ESTABLISHMENT OF COST RECOVERY ADMINISTRATOR, STANDING COMMITTEE AND  RE-
VIEW PANEL  

 
1.   Cost Recovery Administrator  

The Chief Engineer will designate a Cost Recovery Administrator who will be responsible for tracking cost re-
covery issues through the Cost Recovery Procedure. The Cost Recovery Administrator will also schedule meet-
ings, prepare agendas and minutes, maintain records, and perform other duties as described in Sections III, IV 
and V.  

 

 

 

 

MassDOT recently issued a revised Standard Operating Procedure for its Cost Recovery program (SOP No. HED-70-01-
1-000). The updated SOP, dated 8/7/17, includes minor changes that reflect the current business practices and operating 
structure of the Highway Division. The updated SOP also formally incorporates Owner’s Representatives into the cost 
recovery process. The updated SOP supersedes the previous version of this SOP, dated 9/25/06.  

19CIM Construction Journal



 
 
 
 
 
 
 
 
 
 2.    Cost Recovery Standing Committee  

The Cost Recovery Standing Committee (“Standing Committee”) will consist of the following members:  

• Assistant Chief Engineer  
• Deputy Chief Engineer for Design  
• Director of Roadway Project Management  
• Director of Bridge Project Development  
• Deputy Chief Engineer of Construction  
• Construction Engineer  
• Chief Engineer (non-voting member)  
• General Counsel (or designee) (non-voting member)  
• FHWA Division Administrator (or designee) for Federally-aided projects, at the option of FHWA  

 
The Chairperson of the Standing Committee will be the Assistant Chief Engineer. The Chief Engineer may 
designate other members as required to fill vacant seats, add relevant expertise or replace members to sup-
port agency needs.  
 
The Standing Committee shall meet monthly and shall perform other duties as described in Sections III, IV 
and V.  

3.    Cost Recovery Review Panel  

The Cost Recovery Review Panel (“Review Panel”) for each Cost Recovery Issue will consist of the fol-
lowing members:  

• Construction Engineer and/or designated staff members. For most issues, the relevant Construction Area 
Engineer will serve in this capacity.  

• Responsible MassDOT Design Manager (e.g. Highway Design Engineer, Project Management Engineer, 
District Projects Engineer) and/or designated staff members. For most issues, the relevant Design Project 
Manager will serve in this capacity.  

• MassDOT Owner’s Representative (if applicable to the project). 

The Chairperson of the Review Panel will be the responsible MassDOT Design Manager or other such des-
ignated person. The Review Panel Chairperson will be responsible to ensure compliance with the Cost Re-
covery procedures and criteria described in Sections III and IV.  
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III.     COST RECOVERY PROCEDURES  

1. Initial Identification of Potential Cost Recovery Issues  

a.   Potential cost recovery issues can be identified for review (i) each time a construction Extra Work Order 
(“EWO”) or other construction contract amendment is processed, (ii) if a significant event (e.g. structural 
failure) occurs, or (iii) if a construction contractor or other third party makes a claim involving design 
professional performance. For projects that employ an Owner’s Representative, the Resident Engineer 
shall review each EWO with the Owner’s Representative and shall obtain concurrence from the Owner’s 
Representative prior to processing. EWOs determined to be caused by Design Errors and valued $5,000 
or greater shall be identified as potential cost recovery issues.  

 

b.   The following types of issues shall not be identified as potential cost recovery issues:  

• EWOs determined to be caused by Design Errors and valued less than $5,000, due to the administrative 
costs associated with processing and reviewing cost recovery issues and to the low expected returns to 
the Commonwealth.  

• EWOs determined to be caused by Item Omissions, regardless of value, based on the premise that Item 
Omissions do not add cost to the project because MassDOT would have had to pay for the work wheth-
er or not the item was included in the original contract documents. However, Item Omissions may be 
identified as potential cost recovery issues if it is determined that they added cost to the project due to 
extraordinarily high administrative costs, additional engineering fees, construction time delays and oth-
er similar, measurable costs that can be attributed directly to the Item Omission(s).  

• Issues on projects for which MassDOT is the designer of record (in-house designs). For these projects, 
Resident Engineers shall follow all other standard procedures regarding EWOs and other contract mod-
ifications, including contacting the designer to help resolve issues during construction and indicating 
the cause of the EWO (reason code) on the CSD-683 Form.  

 
c.   The decision to not initiate cost recovery on issues valued less than $5,000 will not preclude MassDOT 

from pursuing cost recovery on those issues at a later time during construction or after construction is 
complete. MassDOT shall initiate cost recovery and review all issues determined to be caused by Design 
Errors valued less than $5,000 for a particular project when the aggregate sum of those issues is $50,000 
or greater.  

 
d.   If a potential cost recovery issue is identified, the initiator (MassDOT District Office, MassDOT Head-

quarters, or Claims Committee) shall contact the design professional promptly through the MassDOT 
Design Manager. The design professional will have the opportunity to resolve the issue or to mitigate the 
costs associated with the issue by recommending alternate procedures, providing necessary information, 
or other means. For cost recovery issues identified during construction, the Resident Engineer shall pre-
pare a Cost Recovery Inquiry Form (“CRI Form”), and attach any relevant back-up documentation (e.g. 
copies of EWOs, modifications, correspondence, reports, etc.) already on file. District Construction per-
sonnel and the Owner’s Representative (if applicable) will then review the cost recovery issue and will 
forward all approved issues to the District Highway Director (“DHD”) for further review. If the DHD 
concurs with the findings, he/she will sign and date the original CRI Form and will forward the original 
CRI Form and related EWO/amendment documents to the Construction Engineer for further review.  
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e. If the Construction Engineer concurs with the findings of the District Office, he/she will forward the 
original CRI Form and a copy of the EWO/amendment documents to the Cost Recovery Administrator. 
The Cost Recovery Administrator will send a copy of the CRI Form and the associated EWO/ amend-
ment to the responsible MassDOT Design Manager (e.g. Highway Design Engineer, Project Manage-
ment Engineer, District Projects Engineer). 

 
2.   Cost Recovery Review Panel  

 
a. The responsible Design Manager will have the lead in reviewing the cost recovery issue with the Cost 

Recovery Review Panel consisting of the Construction Engineer (or designee), the responsible 
MassDOT Design Manager (or designee) and the Owner’s Representative (if applicable). The Review 
Panel is authorized to request information from the design professional(s) as required to make a prelimi-
nary determination whether the cost recovery issue warrants further review.  

 
b. The Design Project Manager shall send a copy of all cost recovery issue materials to the design profes-

sional and shall request a written initial response from the design professional within 10 business days. 
The Design Project Manager shall provide a copy of this letter to the Owner’s Representative (if applica-
ble).  

 
c. The Review Panel shall use all known information to make a recommendation. At the conclusion of the 

review process, the Review Panel will retrieve the original CRI Form from the Cost Recovery Adminis-
trator, indicate its recommendation on the form, sign the form, and return the form to the Cost Recovery 
Administrator. All members of the Review Panel shall sign the CRI Form.  

 
3.   Cost Recovery Standing Committee  

 
a. The Standing Committee will meet on a monthly basis to review each cost recovery issue and Review 

Panel recommendation submitted. The Chairperson of the Standing Committee will be responsible for 
running the meetings and ensuring that the cost recovery issues are processed in a timely manner. If re-
quested, at least one member of the Review Panel will attend the Standing Committee meeting to answer 
any questions regarding the Panel’s review and recommendation.  

 
b. The Standing Committee will determine whether the potential cost recovery issue warrants further cost 

recovery analysis. In making this determination, the Standing Committee may consider the criteria and 
cost/benefit analysis described in Section IV.  

 
c. If the Standing Committee determines that no further cost recovery analysis is warranted, the determina-

tion and any reason(s) given will be indicated on the original CRI Form and the matter shall be forward-
ed to the Chief Engineer for concurrence. The Cost Recovery Administrator will forward copies of all 
completed CRI Forms to the Design Manager and to the Architects and Engineers Review Board. The 
Design Manager shall forward copies of all completed CRI Forms to the design professional.  

 
d. If the Standing Committee determines that further cost recovery analysis is warranted, the Standing 

Committee will decide either to analyze the issue itself or to designate a Cost Recovery Evaluation 
Committee (“Evaluation Committee”) consisting of two or more staff members with at least one repre-
sentative each from MassDOT Design and MassDOT Construction, as well as the Owner’s Representa-
tive (if applicable). The Standing Committee may select the members of the original Review Panel to 
serve on the Evaluation Committee. The Cost Recovery Administrator will provide each Committee 
member with a copy of the cost recovery issue materials and will schedule a meeting to brief Committee 
members and to initiate further Committee actions, as necessary. See Part 4 of this Section for further 
detailed procedures of the Cost Recovery Evaluation Committee.  
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e. Whenever appropriate (e.g. highly complex or technical issues), the Standing Committee is encour-
aged to utilize the services of engineers outside MassDOT, based on a listing of qualified engineers in 
specialized technical disciplines maintained by the Architects and Engineers Review Board. The 
Standing Committee may either seek the advice of the engineer directly or instruct the Evaluation 
Committee to contact the engineer for advice prior to completing its review.  

 
f. As a general rule, the Standing Committee will defer cost recovery procedures until substantial com-

pletion of the project so that all issues may be reviewed on a consolidated basis. At its discretion, how-
ever, the Standing Committee may proceed directly with further proceedings. Reasons for this include, 
but are not limited to, extenuating circumstances such as where the value of errors/omissions exceeds 
a certain percentage of the estimated construction cost (the level to be determined by the Standing 
Committee).  

 
4. Cost Recovery Evaluation Committee  
 

a. The Cost Recovery Evaluation Committee (“Evaluation Committee”) will appoint a Chairperson to 
administer the cost recovery procedure.  

 
b. The Evaluation Committee Chairperson shall promptly send a letter, through the Chief Engineer, to 

the design professional containing the following: a general description of the potential cost recovery 
issue, the scope of the inquiry, and a request for a written response and related information and docu-
mentation from the design professional within such time as the Evaluation Committee shall set, but no 
fewer than 14 calendar days and no greater than 60 calendar days.  

 
c. The Evaluation Committee may request MassDOT staff to provide information and technical assis-

tance in reviewing the cost recovery issue and may request assistance from the MassDOT General 
Counsel.  

 
d. Upon written request or in its discretion, the Evaluation Committee will meet with representatives of 

the design professional to discuss the cost recovery issue. The Evaluation Committee shall have the 
discretion to determine the time, place, format, and agenda for the meeting with the design profession-
al.  

 
e. The Evaluation Committee will consider the design professional’s response and available information/

documentation regarding the cost recovery issue using the criteria and cost benefit analysis described 
in Section IV.  

 
f. Within 30 calendar days after receipt of the design professional’s response or any meeting with the 

design professional, the Evaluation Committee shall prepare a Draft Report setting forth its findings 
and recommended disposition on the cost recovery issue. 

 
g. The Evaluation Committee shall transmit a copy of the section of the Draft Report dealing directly 

with the facts of the case to the design professional. The design professional will have up to 14 calen-
dar days to respond in writing.  

 
h. The Evaluation Committee will consider the comments of the design professional and then prepare a 

Final Report within 14 calendar days after receipt of comments. The Evaluation Committee will sub-
mit the Final Report to the Cost Recovery Administrator for subsequent review and approval by the 
Standing Committee. If the Standing Committee approves the Final Report it will submit the report to 
the Chief Engineer.  
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i. The Chief Engineer shall review the Final Report and, within 21 calendar days after receipt, decide 
whether to accept the Evaluation Committee’s recommendation or to pursue some other course of ac-
tion. The Chief Engineer’s decision shall be recorded on the original CRI Form. The Cost Recovery 
Administrator will forward copies of all completed CRI Forms and Final Reports to the Design Man-
ager and to the Architects and Engineers Review Board. The Design Manager shall promptly forward 
copies of all completed CRI Forms and Final Reports to the design professional.  

 
j. With the Chief Engineer’s approval, the Evaluation Committee may revise the procedures and timing 

described above if deemed necessary to meet MassDOT priorities, requirements, or schedules. The 
Evaluation Committee shall notify the design professional if it makes any such revisions that would 
affect the design professional. 

 
5.   Reporting and Record Keeping  

 
a. The Cost Recovery Administrator will submit a quarterly report to the Standing Committee and to the 

Chief Engineer summarizing the nature and status of all cost recovery issues under review, including 
all those being held until a later date at the request of the Standing Committee.  

 
b. The Cost Recovery Administrator will monitor all cost recovery issues through completion. This in-

cludes ensuring that affected design professionals make restitution payments in a timely manner. The 
Cost Recovery Administrator shall refer all cost recovery matters involving non-responsive or uncoop-
erative design professionals to the MassDOT General Counsel for appropriate action.  

 
c. The Cost Recovery Administrator shall retain all completed CRI Forms and accompanying docu-

ments. 
 
IV.     CRITERIA TO BE APPLIED IN COST RECOVERY INQUIRY  
 

1.   General Objective  
The general objective of the cost recovery inquiry is to make a determination whether there is a sufficient 
basis to pursue recovery of costs or damages that the Commonwealth has incurred or will incur because of 
deficient performance by design professionals in connection with MassDOT projects.  

 
2.   Criteria to be Applied to Inquiry  

In reviewing a potential cost recovery issue, each Panel/Committee should consider the following criteria: 
 
• The terms of the applicable contract, including the Scope of Services, the deliverables, design standards, 
warranty, and indemnification.  

• The professional standard of care that the design professional is expected to adhere to.  
• Any extenuating or mitigating factors in relation to the cost recovery issue being analyzed, such as value-

added or betterment principles, limitations on fee and scope of services, time constraints for performance 
of services, unforeseen or changed conditions, third party requirements, responsibility and comparative 
fault of other parties, or other circumstances or constraints affecting the design professional’s perfor-
mance.  

25CIM Construction Journal



NNeeww  YYoorrkk;;  NNYY  771188--339922--00880000  

NNoorrtthh  HHaavveenn;;  CCTT  220033  778855  88000000  

CCuummbbeerrllaanndd;;  RRII  440011--333344--00000066  

QQuuiinnccyy;;    MMAA  661177--999900--66003377  

iinnffoo@@bbaayyccrraannee..ccoomm  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

Rough Terrain Cranes for all your hoisting needs from 8 to 80 tons     

Bay Crane offering the northeast’s largest and most modern fleet of cranes, full service heavy lift, and project transportation. 

 

26 CIM Construction Journal



 
 
 
 
 
 
 
 
 
 

• An estimate of the costs or damages, if any, that the Commonwealth has incurred or will incur due to 
the deficient performance and an analysis of the cost/benefit considerations of seeking recovery of 
such costs or damages. The cost/benefit consideration may include the type and amount of costs or 
damages, the likelihood of recovery, the costs of recovery (including potential litigation expenses), 
the needs and priorities of the MassDOT project schedule and budget, and any other factors that the 
Panel/Committee deems relevant to the recommended disposition.  

 
3.   Alternate Methods of Recovery  

 
The Panel/Committee should make recommendations of the method by which such costs or damages 
may be recovered, including without limitation any contractual remedies. The Panel/Committee also 
may propose alternate methods of recovery that will be substantially equivalent to the costs or damages 
incurred by the Commonwealth, including without limitation correcting the deficient services, re-
performing the services, or providing other needed services. 

 
4.   Confidentiality  

 
All communications, reports, and recommendations made by any persons involved in a cost recovery in-
quiry shall be considered privileged and confidential. All circulation of work products shall be limited to 
those with a need to know. The free exchange of information and ideas within Panel and Committee meet-
ings is encouraged and, to that end, formal meeting minutes will not be kept. The Cost Recovery Adminis-
trator shall maintain all completed CRI Forms, Committee reports and work papers whether a cost recovery 
issue is pursued or not. Release of this privileged and confidential material shall occur only with the written 
recommendation of the MassDOT General Counsel and the written approval of the Chief Engineer.  
 

V.     RESOLUTION OF COST RECOVERY CLAIMS  
 

1.   Notification of Design Professional  
 

If the Chief Engineer determines to pursue a cost recovery claim, MassDOT shall send a notice letter to the 
design professional. The notice letter shall be sent by certified mail, return receipt requested, and shall con-
tain a brief description of the claim and the recovery sought. Prior to sending the notice letter to the design 
professional, the Chief Engineer will consult with the MassDOT General Counsel to ensure that the claim is 
processed appropriately.  
 

2.   Concurrence of MassDOT Decision by Design Professional  
 

If the design professional agrees with the cost recovery determination made by MassDOT, they shall make 
restitution payment to the Commonwealth in one of the following methods, with the written approval of the 
Chief Engineer:  
 
• Making direct payments to the Commonwealth  
• Correcting the deficient services  
• Re-performing the deficient services  
• Forfeiting payments for other services on other MassDOT Contracts  
• Providing in-kind services at no cost to the Commonwealth  
• Other methods acceptable to both parties  
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3.   Alternate Dispute Resolution Process  
If the design professional does not agree with the cost recovery determination made by MassDOT, they 
may pursue the Alternative Dispute Resolution (“ADR”) Process described herein to attempt to resolve the 
cost recovery claim without resorting to litigation. The Cost Recovery ADR Process will replace any exist-
ing dispute resolution mechanism provided in the applicable contract(s), but will not affect or modify any 
rights or remedies that MassDOT may have under the applicable contract or otherwise. The Cost Recovery 
ADR Process will consist of the following: 
 
a.  Negotiation Phase: MassDOT, through representatives designated by the Chief Engineer, will confer 

with the designated representatives of the design professional to attempt to resolve the claim through a 
negotiated settlement. Before initiating negotiations, the participating parties will agree on the timing 
and format of the negotiation.  

 
For claims with a value of $25,000 or less, it is presumed that the parties will not be represented by legal 
counsel in the negotiations; provided, however, either party may choose to be represented by legal coun-
sel, in which event the party so choosing shall notify the other party in writing at least 10 days before 
any conference scheduled to negotiate a resolution of the claim. 
 
The negotiation phase shall begin within 10 days of the written notification to the design professional. 
The negotiation phase shall last 60 days, unless concluded earlier or extended by mutual agreement of 
the participating parties. If the claim is not resolved within 60 days (or as otherwise extended by the par-
ties), MassDOT and the design professional shall proceed to the mediation phase of the ADR Process. 
 

b.  Mediation Phase: The claim shall be submitted to non-binding mediation. Within 20 days after expira-
tion of the negotiation phase, MassDOT and the design professional will agree on a mediator. MassDOT 
and the participating design professional(s) will share the costs and expenses of the mediator on a pro 
rata basis. The mediator shall be required to (i) have at least six years of experience in dispute resolution 
of claims involving the design and/or construction process and (ii) meet the requirements set forth in 
MGL c. 233, s. 23C, second paragraph. Within 10 days after appointment of the mediator, MassDOT 
and the design professional will agree on the ground rules for, and scope of, the mediation phase.  

 
The mediation phase will begin upon expiration of the negotiation phase and will last 120 days, unless 
concluded earlier or extended by mutual agreement of MassDOT and the design professional. Upon ex-
piration of the 120-day period (or as otherwise extended by mutual agreement), MassDOT and the de-
sign professional shall be authorized to pursue whatever remedies are available, including judicial litiga-
tion. 
 
Any negotiations, discussions, or offer of settlement in the negotiation and mediation phases of the ADR 
Process shall be considered confidential for settlement purposes only and may not be used for any rea-
son in subsequent legal proceedings.  
 
In the event the representatives of MassDOT and the design professional agree to resolve the cost recov-
ery claim, the agreement shall be reduced to writing; provided, however, the agreement shall not be 
binding on MassDOT until it has been approved in writing by the Federal Highway Administration (if a 
Federally-aided project), the Chief Engineer, the General Counsel and, if it involves a contract modifica-
tion, the Highway Administrator.  
 
Any restitution payments from the design professional shall be made in accordance with the methods 
described in Part 2 of this Section.  
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4.   Federal-Aid Construction Projects  
 

All cost recovery restitution payments from design professionals on Federally-aided construction projects 
will be credited back to the Federal Highway Administration by MassDOT through a procedure agreed to 
by MassDOT and the Federal Highway Administration. In general, this will involve money being credited 
to the Federally-aided construction project, which in turn will create additional obligational authority for 
MassDOT to apply to other Federally-aided projects. 

 
5.   Remedies for Non-Responsive or Uncooperative Design Professionals  

 
In the event that a design professional is non-responsive or uncooperative regarding cost recovery matters, 
MassDOT may pursue legal action against the design professional by any means permitted under law. 

 
 
 
Attachments  
 
Cost Recovery Process Flowchart  
 
Cost Recovery Inquiry Form 
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 CIM member firm Schmidt Equipment Inc. of North Oxford MA. recently constructed a new branch 
office on five acres in North Billerica MA. Serving  contractors and governmental agencies since 1956 
Schmidt Equipment has five locations for convenient customer support in all areas on MA. and R.I. The new 
20,000 square foot facility is home to products lines including the full line of John Deere construction equip-
ment, compact equipment and forestry equipment. The full line of Hitachi excavators. Wirtgen products in-
cluding milling machines and recyclers, Hamm rollers and compactors, Vogele pavers and Kleeman crushers 
and screening machines. Morbark products including recycling machines, forestry and bio mass machines and 
tree care products are also represented. The location at 4 Sterling Road North Billerica provides easy access 
from either exit 28 or 29 off Route 3. For more information please visit our website at 
www.SchmidtEquipment.com 
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For nearly ten years Robert B. Peckham has been a trusted advisor and Vice President of the Benevento 

Companies.  Bob has helped guide the growth of the business over the past decade, and in many ways has served 

as the public face of the company to our customers and the industry. 

 

Bob has made major contributions to our company’s strategy and structure and he has helped assemble what I 

consider to be the very best team of people any business owner could desire.

As a Board Member of Construction Industries of Massachusetts from 2002 to 2006, Bob lent his leadership to 

the road builders’ community and has become a widely respected supporter of the area’s construction 

materials producers.  Bob has always taken the time to meet with and listen to our customers and employees. 

His distinctive ability to deal with people in a concerned and respectful way is just one of the many things we 

will miss now that he has retired.  

I want to take this opportunity to personally thank Bob for his dedication, advice and friendship and for 

helping make the Benevento Companies a strong and respected company.

Charles J. Benevento
President and CEO

Retirement Congratulations to Robert B. Peckham

www.beneventocompanies.com
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Let Aon Construction Services Group empower your growth, profit and continuity.

aon.com/construction

Kevin White, CEO
617.457.7717
Kevin.White@aon.com

Brian Driscoll, Managing Director
617.457.7668
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Paul Healy, National Contract Surety
617.457.7719
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Aon Risk Solutions

Risk. Reinsurance. Human Resources. 

Managing Risk Takes More              
Than Machinery
As the leading provider of risk solutions to the construction industry, Aon 
Construction Services Group partners with clients to provide insighful 
analysis, strategic direction and creative solutions backed by our dedicated 
team of construction experts and the strength of Aon’s global network.

Construction Services Group

Mark Herendeen, Surety
617.457.7715
mark.herendeen@aon.com

Michael Scott, Insurance
617.457.7699

Mark Toglia, Wrap-Up 
617.457.7727
mark.toglia@aon.com
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508-478-0273 •  296 West St., Milford, MA 01757  •  www.mainedrilling.com

making it happen

Safety enhances production. Production demands safety. It’s how we operate.
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The Perfect Excavation:
• Pre-mark the location of intended  

excavation using white stakes, paint or flags.

• In MA, ME, NH and RI, notify Dig Safe® at least 72 hours  
in advance - not including weekends and holidays.

• In Vermont, notify Dig Safe® at least 48 hours  
in advance - not including weekends and holidays.

• Notify non-member facility owners.

• Maintain the marks placed by underground facility owners.

• Use caution and dig by hand when working within 18”  
of a marked facility.

• If a line is damaged, do not backfill. Notify the affected  
utility company immediately if the facility, its protective  
coating, or a tracer wire is damaged.  

• Call 911 if the damaged facility poses a risk to public safety. 

• Know your state’s excavation requirements. Go to digsafe.com  
for educational material and current laws.  

Don’t dig yourself  
into trouble...

Call Dig Safe®.  It’s Smart, It’s Free, and It’s the Law.

Call        before you dig.
digsafe.com
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Proven legal counsel.
Concrete results.

© 2016 Hinckley, Allen & Snyder LLP.
All rights reserved. Attorney Advertising.

ALBANY   

BOSTON

CONCORD

HAR TFORD

NE W YORK

PROVIDENCE

hinck leyal len.com

Hinckley Allen is one of the Northeast’s 

largest and most experienced providers  

of legal services to the construction industry.

Our ability to provide value and deliver  

results has earned us a first-tier national  

ranking in U.S. News and World Report’s  

2016 “Best Law Firms” for the Litigation- 

Construction category.
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The Bid Unit of the Massachusetts 
Attorney General’s Office Issues a 
Bid Protest Decision Concerning 
Project Experience Among Related 
Companies

Chris Morog 

any times, different companies 
share the same officers and 
principals.  They might also share 
the same address.  In some 

cases, there may be overlaps in company 
personnel.  But do these similarities mean 
that a bidder can rely on the experience of a 
separate, but related company, to meet project 
experience requirements for a given project?  
On July 18, 2017, the Attorney General issued 
a bid protest decision scratching the surface of 
this issue.
 
The protest arose out of a municipal project for 
the construction of water main improvements.  
The low bidder was a new company, 
incorporated just a few months prior to the 
town’s advertisement for the project.   
The low bidder was apparently formed because 
a separate, but related company, was debarred 
from bidding.  

Public awarding authorities enjoy a wide berth of discretion in their decisions to pre-qualify bidders 

for an individual project and enter into a contract under the public bidding laws, even when it turns 

out that the selected contractor intentionally misrepresented its prior experience or failed to disclose 

material information during the pre-qualification process, the Supreme Judicial Court has ruled in 

Fordyce v. Town of Hanover.  However, the Court also ruled that while an awarding authority may not 

be obligated to disqualify a bidder due to such misrepresentations or omissions, the bidder remains 

exposed to debarment, de-certification, and criminal prosecution when it intentionally or recklessly 

misrepresents its qualifications. 

The bid documents included “similar project 
experience” requirements.  The low bidder 
could not meet these requirements because it 
was a newly formed company.  Nevertheless, 
the low bidder listed one ongoing project, and 
several completed projects.  The low bidder did 
not explain that its “completed projects” were 
actually completed the debarred company.  

The bid differential was extremely slim: only 
$1,220.60 separated the low bid from the 
second low bid on this $1.5 Million project.   
In addition, the references for the low bidder’s 
ongoing project were generally positive and 
the town’s engineer stated that the low bidder 
appeared capable of performing the work.  
Nevertheless, the town decided not to award to 
the low bidder.  A bid protest followed.

M

Robert FergusonHinckley, Allen & Snyder LLP
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The Attorney General upheld the town’s 
decision rejecting the low bidder.  According 
to the Attorney General, debarment of the 
related company was not an issue because 
the low bidder was a separate company and 
because the debarment expressly exempted 
officers and employees.  The Attorney 
General also found that the low bidder did 
not intend to deceive or defraud the town, 
since it clearly disclosed the fact that it was 
a recently formed company in its bid.

As a result, the case came down to the 
town’s determination that the low bidder 
simply could not meet the experience 
requirements.  The evidence suggested that 
there was no overlap in employees between 
the related companies.  And the low bidder 
had experience on only one similar project, 
which it had not yet been completed.  Under 
these circumstances, the Attorney General’s 
Office concluded that the town did not 
abuse its discretion by rejecting the low 
bidder for lack of experience.

Viewed as a bidder responsibility case, the 
decision is not all that notable; more than 
nine times out of ten, the Bid Unit upholds 
an awarding authority’s bidder responsibility 
determinations.  The more interesting aspect of 
the case is the extent to which it suggests that 
a bidder may – in appropriate circumstances – 
rely on the project experience of separate, but 
related companies, to meet project experience 
requirements.  The Bid Unit could have outright 
rejected this as a possibility, but did not do so 
in its decision.
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MAURA HEALEY             (617) 727-2200 
ATTORNEY GENERAL         (617) 727-4765 TTY 

    www.mass.gov/ago 
July 18,2017 
 
 
In re: 

  ATTORNEY GENERAL'S OFFICE 
TOWN OF TOPSFIELD: 
WATER MAIN PROJECT 

         FAIR LABOR DIVISION 
Protestor: 

        BID PROTEST DECISION 
RFS CORP. 

 

Pursuant to M.G.L. c. 149, § 44H, the undersigned conducted an investigation of the captioned matter to deter-

mine whether any violation of the Massachusetts public bidding laws had occurred. The Protestor, RFS Corp. ("RFS"), 

argues that the Town of Topsfield (the "Town") abused its discretion when it decided that R&D Site Development LLC 

("R&D") was the lowest responsible and eligible bidder for the Town's Water Main Improvements Project ("project"). 

RFS argues that it was not given the opportunity to be heard before its bid was rejected. The Town argues that it reasona-

bly concluded that RFS was not a responsible bidder because it withheld information during the bidding process. The 

Town also argues that it should not consider any experience RFS gained while performing work as SB General Contract-

ing, Inc. ("SB") since SB is currently debarred from bidding. Without taking into account projects completed as SB, the 

Town argues that RFS did not possess the necessary experience to complete a project of this size and scope. 

A hearing was held on July 6, 2017, during which testimony and evidence were offered by the protestor, RFS, 

and the Town. For the reasons that follow, I find that the Town's decision to award the bid to R&D was not an abuse of 

discretion. The Protest is therefore Denied. 

STATEMENT OF THE FACTS 
 On May 31, 2017, the Town of Topsfield solicited bids for the construction of the Water Main Improvements 

(Contract 2) Project. There was no prequalification for this project. The two lowest bids were from RFS at $1,523,409.25 

and R&D at $1,524,629.84. RFS is a young company, incorporated in February 2017. In its bid packet, RFS included 

references for relevant work experience including one ongoing project in Taunton as well as several completed projects. 

The Taunton project is similar in nature and value to the Topsfield project, but RFS had only been engaged in it for ap-

proximately one month at the time of bidding. The bid did not include information explaining that the experience from 

the previous completed projects was gained while operating as SB. 

 On June 1, 2017, the Town received a letter from R&D alleging that RFS Equipment Company was a successor 

company to SB and ineligible to bid on the project because of SB's debarment. As evidence, the letter included docu-

ments that showed that Richard Saccone was the sole Officer and Director of RFS Equipment Company as well as  

THE COMMONWEALTH OF MASSACHUSETTS 
OFFICE OF THE ATTORNEY GENERAL 

ONE ASHBURTON PLACE 
BOSTON, MASSACHUSETTS 02108 
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Treasurer, Secretary, and Director of SB. The letter also included a press release from the Attorney General's Office stat-

ing that SB, as a corporation, was prohibited from bidding on public projects for one year as the result of a consent judg-

ment settling environmental claims. However, the officers, employees and shareholders of SB were specifically exempt-

ed from the corporation's voluntary debarment in the Consent Decree. 

Through its research, the Town discovered that RFS Equipment is a separate entity from RFS Corp, but Richard 

Saccone was also listed as Vice-President of RFS Corp. on RFS's bid form. RFS argues that Richard Saccone is not an 

officer of RFS, despite his assertion on the bid form. RFS further argues that the Town, should have investigated whether 

Mr. Saccone was an officer in RFS by checking the corporate records at the Secretary of State's Office. At some point 

following the receipt of this letter and before the Water Board vote, a phone conversation took place between Topsfield 

Water Superintendent Greg Krom and RFS Vice-President Richard Saccone where Mr. Saccone denied any overlap of 

employees in RFS and SB. On or around June 12, 2017, the Water Superintendent also had some general advisory con-

versations with the Attorney General's Office and decided that RFS was either a successor company to SB or lacked the 

necessary references and experience for the project. 

On June 13, 2017, the Lead Project Engineer, James Cray, sent a letter to Mr. Krom suggesting that the RFS bid 

appeared reasonable since it was only $1,220.60 below the next lowest bid by R&D. The letter also stated that references 

RFS completed as SB were generally positive, as was the reference given for the early stage ongoing project in Taunton. 

The letter suggested that both RFS and R&D appeared capable of performing the work on the project. However, the let-

ter advised that the Town "use this information in addition to the feedback from the Attorney General and [Town] legal 

counsel regarding the eligibility of RFS Corp's bid." On June 14, 2017, the Topsfield Board of Water Commissioners 

voted to recommend to the Topsfield Board of Selectmen that the contract be awarded to R&D, the second low bidder. 

ANALYSIS 
 The issue in this case is whether the Town acted in an arbitrary and capricious manner when it rejected 

RFS's bid. I find that the Town did not act in an arbitrary manner when it concluded that RFS did not meet the Town's 

similar project experience requirement and therefore was not a responsible bidder, due to the fact that RFS had only one 

project, the Taunton project, listed as a similar project. That project, while similar, is unfinished. M.G.L. c. 30, §39M 

requires that contracts be awarded to the "lowest responsible and eligible bidder" which is defined as the bidder "whose 

bid is the lowest of those bidders possessing the skill, ability and integrity necessary for the faithful performance of the 

work." M.G.L. c. 30, §39M(c). Determining the lowest responsible and eligible bidder is a decision delegated to the 

awarding authority. See Capuano, Inc. v. School Building Committee of Wilbraham, 330 Mass. 494, 496 (1953). The 

protestor bears the burden to establish that the awarding authority acted in bad faith or in an arbitrary or unreasonable 

manner. Id. 

The awarding authority's discretion is not "unconstrained," however and an awarding authority cannot disregard 

the facts and circumstances. See Hercules Chem. Co., v. Commissioner of Public Safety, 76 Mass.App.Ct. 639, 643 

(arbitrary and capricious conduct occurs when it is undertaken "without consideration and in in disregard of facts and 

circumstances.") The awarding authority's investigation must be reasonable and must be based on relevant facts. See 

GVWInc. v. DCAMM, Attorney General Bid Protest Decision (February 20, 2007). The awarding authority's decision 

must be justified on the record. Barr, Inc. v. Holliston, 462 Mass. 112 (2012) (when an awarding authority rejects a  
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The awarding authority's discretion is not "unconstrained," however and an awarding authority cannot disregard 

the facts and circumstances. See Hercules Chem. Co., v. Commissioner of Public Safety, 76 Mass.App.Ct. 639, 643 

(arbitrary and capricious conduct occurs when it is undertaken "without consideration and in in disregard of facts and 

circumstances.") The awarding authority's investigation must be reasonable and must be based on relevant facts. See 

GVWInc. v. DCAMM, Attorney General Bid Protest Decision (February 20, 2007). The awarding authority's decision 

must be justified on the record. Barr, Inc. v. Holliston, 462 Mass. 112 (2012) (when an awarding authority rejects a  

bidder for lack of competence, "that decision should be justified on the record" compiled by the awarding authority.) 

The bidder in this case was RFS, not SB. I accept RFS's statement that it is not a successor company to SB. I 

note, however, that the awarding authority had no duty to check the Secretary of State's corporate records to see whether 

Mr. Saccone was an officer of RFS; it reasonably relied on RFS's bid form. In any event, the debarment of SB is not an 

issue, since the officers, employees and shareholders were explicitly exempted from the debarment agreed to in the Con-

sent Decree. 

Here, the most relevant factor that was used in assessing the bidder's competence was the previous experience of 

the bidder. RFS included SB's experience in similar projects on its bid form, as well as listing the Taunton project, which 

was undertaken by RFS. RFS argues it did not intend to deceive the Town by listing SB's experience, as it indicated 

quite clearly that RFS was incorporated in February 2017. Even though I find that there was no intent to defraud the 

Town on RFS's part, the fact remains that RFS has only one similar project, which is not yet completed, to demonstrate 

its experience. 

There was conflicting evidence at the hearing regarding the overlap of SB's employees and RFS's employees. 

Although RFS's counsel represented that there was an overlap of employees between the two companies, the evidence 

presented by the Town at the hearing was that a phone conversation took place between Topsfield Water Superintendent 

Greg Krom and RFS Vice-President Richard Saccone. Mr. Krom stated that Mr. Saccone denied any overlap of employ-

ees in RFS and SB. Significantly, Mr. Saccone did not testify about the phone conversation after Mr. Krom testified. 

Thus, I find Mr. Krom's statement that Mr. Saccone denied any overlap of employees in the phone conversation to be 

credible. 

For the foregoing reasons, I find that the Town did not arbitrarily decide that RFS was not a responsible bidder. 

RFS has only one similar project to the Town's project, which is not yet concluded. The Protest is therefore Denied. 

 

 

 

 

cc: Guy Carbone, Esq. [RFS] 
Stephen Marsters, ESQ. [Town] 
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Will You Really Be Able to 
Work Longer?
You may assume you will. That assumption could be a  
retirement planning risk.

In a new survey on retirement 
age, the gap between perception 
and reality stands out.  
The Employee Benefit Research Institute (EBRI) 
recently published its 2017 Retirement Confidence 
Survey, and the big takeaway from all the data is 
that most American workers (75%) believe they will 
be on the job at or after age 65. That belief conflicts 
with fact, for only 23% of retired workers EBRI 
polled this year said that they had stayed on the job 
until they were 65 or older.1  
  
So, what are today’s pre-retirees to believe? Will 
they upend all their assumptions about retiring? 
Will working until 70 become the new normal? Or 
will their retirement transitions happen as many 
do today, arriving earlier and more abruptly than 
anticipated?
 
Perhaps this generation can work longer. AARP,  
for one, predicts that nearly a quarter of Americans 
70-74 years old will be working in 2022, including 
nearly 40% of women that age by 2024. That would 
still leave many Americans retiring in their sixties 
– and more to the point, working until 70 is not a 
retirement plan.2  
 

How long do you think you will work? Are you one of those baby boomers  
(or Gen Xers) who believes he or she can work past 65? Some pre-retirees are basing 
their entire retirement transition on that belief, and that could be financially perilous.

What if you retire at 63, two 
years before you can enroll in 
Medicare?  
EBRI’s statistics indicate that this predicament has 
been common. You can pay for up to 18 months of 
COBRA (which is not cheap), tap a Health Savings 
Account (if you have one), or take advantage of your 
spouse’s employer-sponsored health coverage  
(if your spouse still works and has some). Beyond 
those options, you could either pay (greatly) for 
private health insurance or go uninsured.3

       

What if you end up claiming 
Social Security earlier than 
planned?  
Given an average lifespan (i.e., you live into your 
eighties), that may not be so bad – you will get 
smaller monthly Social Security payments if you 
claim at 63 rather than at the Full Retirement Age 
(FRA) of 67, but the total amount of retirement  
benefits you receive over your lifetime should be 
about the same. Retiring and claiming Social Security 
well before Full Retirement Age (FRA), however, 
may mean a drastic revision of your retirement  
income strategy, if not your whole retirement plan.4  
  

By Todd J. McDonald, Certified Family Business Specialist • Broadstone Advisors, LLC
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What will happen to your 
retirement assets if you leave 
work early?  
Will you still be able to contribute to your IRA(s) or 
pay the premiums on a cash value life insurance 
policy? Could you postpone withdrawals from your 
retirement accounts for months or years? How long 
can you count on this bull market?
   
If you are a baby boomer or Gen Xer, hopefully you 
have planned or built wealth to such a degree that 
the shock of an early retirement will not derail your 
retirement plan. It is realistic to recognize that it 
could. 
 

If you want to work past 65,  
one key may be keeping your 
job skills current.  
The Transamerica Center for Retirement Studies 
reports that only about 40% of baby boomers are 
doing that.1 
 
Lastly, if you switch jobs, you may improve your 
odds to work longer. A new study from the Center 
for Retirement Research at Boston College notes 
that 55% of college-educated workers who 
voluntarily changed jobs in their fifties were still 
working at age 65, compared with only 45% of 
workers who stayed at the same employer.1  

Todd J. McDonald is a Certified Family Business Specialist and founder of Broadstone Advisors, LLC, based in Albany, NY. Todd may be reached directly at 

518.449.4527 or via email at tmcdonald@financialguide.com.  

Todd McDonald is a registered representative of and offers securities, investment advisory and financial planning services through MML Investors Services, LLC. 

Member SIPC. Supervisory office: 8 Southwoods Boulevard, Albany, NY 12211. (518) 463-5533.  

This material was prepared by MarketingLibrary.Net Inc., and does not necessarily represent the views of the presenting party, nor their affiliates. Marketing Library.Net 

Inc. is not affiliated with any broker or brokerage firm that may be providing this information to you. All information is believed to be from reliable sources; however we 

make no representation as to its completeness or accuracy. Please note - investing involves risk, and past performance is no guarantee of future results. The publisher 

is not engaged in rendering legal, accounting or other professional services. If assistance is needed, the reader is advised to engage the services of a competent 

professional. This information should not be construed as investment, tax or legal advice and may not be relied on for the purpose of avoiding any Federal tax penalty. 

This is not a solicitation or a recommendation to purchase or sell any investment or insurance product or service, and should not be relied upon as such. All indices are 

unmanaged and are not illustrative of any particular investment.
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Learn more at ejco.com or call 800 626 4653

East Jordan Iron Works is now EJ

EJ is driven by unparalleled customer care, 
exceptional solutions, global expertise, and 
local understanding. We are EJ.



GRADE CONTROL
COMPACTION CONTROL
DRILLING/PILING/SHEETING POSITIONING
SURVEY/LAYOUT TOOLS
PRODUCT TRAINING
DRONE SERVICES
SITE POSITIONING
PAVING CONTROL
SOFTWARE SOLUTIONS
COMPONENT REPAIR
TECHNOLOGY RENTAL

YOU DO
THAT?

Offering you a complete range of 
services to help you save time, money 
and resources.

Visit www.sitechnortheast.com
to find your representative or call
855-748-3244.
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