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THE DRISCOLL DIFFERENCE:

Your key to
obtaining the
expertise
needed to
meet your
bonding
needs.
A

fter serving major contractors for more
than 50 years, the Driscoll Agency truly
understands the unique risks, insurance requirements and surety demands of the construction
industry.

“The entire surety bonding team at
Driscoll has the experience, expertise
and industry contacts to give us the best
possible representation and service.
In an industry as specialized as ours,
we wouldn’t consider letting any other
agency handle this important need of
our company.” – Satisfied Client

Managing risk can be very difficult. Which is
why it’s critical to obtain adequate and proper
insurance coverages. Our underwriting specialists
will work with your best interests in mind when
proposing solutions to your insurance needs.
When it’s time to navigate through the complexities of surety bonding, you can rely on our
expertise and connections to get you aggressive representation and unbeatable access to
industry decision-makers.

To discover the Driscoll difference, contact
Tim Lyons, Bond Department Manager at
781-421-2560 or tlyons@driscollagency.com.

The Driscoll Agency, Inc. • 93 Longwater Circle, Norwell, MA 02061 • Phone (781) 681-6656 • Fax (781) 681-6686 • www.driscollagency.com
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If you are a member in good standing and would like pictures of your company at work to appear on the
cover of the CIM Construction Journal, please call the CIM office at 781-551-0182 and we will
schedule a photographer to come to your job site.
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Williams Stone
New England's Premier
Granite Curb Supplier

Our modern, wind-powered production facility
and granite quarry in East Otis, Massachusetts

We Maintain New England's Largest Inventory
With Short Lead Times, Competitive Pricing
and Reliable Service, All Since 1947
Williams Stone is an employee-owned company serving highway
contractors and curb setters across the Northeast with a wide variety
of granite curbing in finishes, sizes and detail components to meet
any project's most demanding specifications. And it's all quarried and
fabricated here in the United States.
n Vertical curbing, straight &
curved
n Bridge curbing, straight &
curved, pre-drilled
n Edge details: bull nose,
chamfer, buzzed, beveled
mountable
n Inlet stones, straight &
curved, single & double
n Sloped edging

n 90° Driveway corners
n Highway bounds, lettered &
unlettered, drilled
n Other components: straight &
curved handicap transitions,
block curb vertical-to-slope
transitions, square-back
180° bull-nose ends
n Finishes: sawn, split, polished,
thermaled, hammered, clean
back, rock face

If you need any of these curbing components for a current or future
project, email Williams Stone at granite@williamsstone.com or call
800-832-2052 for the largest inventory, friendliest service and fastest
delivery anywhere.

WS

Williams stone Company, inC.
1158 Lee-Westfield Road P.O. Box 278
East Otis, MA 01029-0278 Tel: (800)832-2052
Fax: (413)269-6148 www.williamsstone.com

SERVING THE
NORTHEAST
CIM
Construction SINCE
Journal 1947
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After 6 decades, 2 generations and countless jobs,
there is still only 1 goal — go the distance, and then some.

60
CELEBRATING

years

Connecting people, commerce and communities.

TM

Palmer Paving Corporation, Inc —
25 Blanchard Street
Palmer, MA 01069
413-283-8354
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23 Arthur Street
Easthampton, MA 01027
413-527-6906

palmerpaving.com

43 Old Coldbrook Road
Barre, MA 01005
413-283-8354
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Battle Over, War Goes On
Peter Ruane

President & CEO, ARTBA

pruane@artba.org

T

he Fixing America’s Surface
Transportation (FAST) Act, passed
by Congress and signed into law the
first week of December, represents
a significant accomplishment for
ARTBA and transportation construction industry
advocates. Any advocacy group operating in
the Nation’s Capital today must understand
two realities. First, the legislative environment
is hyper-partisan, beyond what any of us
“seasoned hands” have ever seen. Second,
because of that fact, Congress is largely unable
(or unwilling) to enact even the most obvious
legislative solutions to national challenges.
ARTBA surmounted these obstacles, as well
as dealt with so-called “experts” who told the
world there would never be another multi-year
bill, extremist political fundraising entities that
threatened any member of Congress who tried
to work constructively on this legislation, and
surprises such as Speaker John Boehner’s
resignation weeks before the bill reached the
House floor.
Undaunted, ARTBA, our grassroots champions
and our coalition partners kept pushing. It would
not have been possible, however, without the
personal commitment and time of so many
ARTBA members and other industry activists, as
well as our multi-pronged “Transportation Makes
America Work!” (TMAW) program, which ARTBA’s
members and chapters supported financially. This
is your victory and you should take pride in it.
As we note elsewhere in this issue of
Transportation Builder, the FAST Act is not a
legislative home run. Not raising user-related
fees was a serious missed opportunity and a
lot of other work remains to be done. However,
when working within a system where gridlock
is expected, accepted and sometimes even
celebrated, getting this legislation is still a major
achievement.

With the passage of a multi-year reauthorization
bill, some may suggest that the industry should
go into political hibernation for a while. Of course
that is never ARTBA’s M.O.! Our perennially full
plate in the months ahead includes:
•

Appointing and convening a new task force
that will take stock of the process just
completed, prepare for the implementation
of the new law’s key policy provisions, and
shape recommendations for the next bill.

•

Pursuing any and all new revenue
opportunities for the Highway Trust Fund,
with the historical knowledge that many past
revenue enhancements were part of nontransportation legislation.

•

Continuing to fight burdensome and misguided regulations on behalf of the industry.

•

Providing the most comprehensive resources
available for state and local advocates
through ARTBA’s Transportation Investment
Advocacy Center (TIAC).

•

Pushing for enactment of a multi-year reauthorization of the federal aviation legislation
that increases Airport Improvement Program
investment and raises the Passenger Facility
Charge to support needed airport infrastructure improvements.

•

Advocating increased port and waterway
investment as Congress works to return
to two-year cycles for water resources
reauthorization bills.

The FAST Act is an important victory, and it
should be a source of pride for the transportation
construction industry. But the struggle for longterm, sustainable federal investment goes on.
You can be assured that your sentinels at ARTBA
will never leave our posts. Likewise, this is no
time for ARTBA’s grassroots forces to fold up
their tents!
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“Fixing America’s
Surface Transportation Act”
A Comprehensive Analysis
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THE ASSOCIATION IN THE ARENA
The December 2015 enactment of
the Fixing America’s Surface
Transportation Act, or FAST Act,
made clear at least three things.
ARTBA 2016 Chairman
David Zachry

ARTBA President &
CEO Pete Ruane

One, bipartisanship is still alive in
Washington, D.C. In the midst of
arguably the most divisive political
climate in generations, the FAST Act,
which retained a strong federal role in
transportation, generated 359 votes
in the House and 83 in the Senate. It’s
hard to identify another policy matter
that could garner such strong support
from both political parties.
Two, since the July 2012 enactment
RI0$3DQGXSXQWLOWKH'HFoQDO
passage of the FAST Act, ARTBA and
its outstanding advocacy leaders were
relentless in their commitment to get
the job done. As President Teddy
Roosevelt aptly noted in his famous
1910 speech, “credit belongs to the
man who is actually in the arena,
whose face is marred by dust and
sweat and blood; who strives
valiantly.”
Through the “Transportation Makes
America Work” program, ARTBA
executed the industry’s only
comprehensive, multi-year,
multi-million dollar advocacy
communications and grassroots
lobbying campaign to build support
IRUWKHoQDOODZ7KHHIIRUWZDV
initiated in partnership with
congressional transportation
champions, and bolstered by
extraordinary grassroots action by
the association’s state contractor
chapters, members and key coalitions.

reauthorization” outlined in the
following pages, no other construction
industry organization even comes
close to matching ARTBA’s singular
IRFXVHQHUJ\DQGLQWHOOHFWXDOoUHSRZHUDQGFRPPLWPHQWRIoQDQFLDO
UHVRXUFHVWRWKHoJKWDWKDQG
Third, it’s also clear that an advocate’s
job is never done.
<HVWKH)$67$FWSURYLGHVoYH\HDUV
of funding predictability that will
stabilize the transportation
construction market and bring more
certainty for state agencies planning
new infrastructure projects. It puts
in place a reporting process that will
provide more transparency and
accountability to U.S. taxpayers. And it
also creates the program framework to
oQDOO\VWDUWPRGHUQL]LQJRXU1DWLRQDO
+LJKZD\)UHLJKW1HWZRUNDFRQFHSW
ARTBA has been pushing since 2006
with its “Critical Commerce Corridors”
proposal.
But there is a great deal of work
ahead since both Congress and the
Obama Administration sidestepped a
golden opportunity to put the federal
highway and transit investment proJUDPEDFNRQVROLGoQDQFLDOIRRWLQJ
Pushing for a permanent funding
solution for the Highway Trust Fund
remains the paramount challenge
in the coming years. Rest assured,
ARTBA remains in the arena still
oJKWLQJDQGoJKWLQJVPDUWRQEHKDOI
of the U.S. transportation design and
construction industry!

As you will see in this comprehensive
analysis of the FAST Act and in the
timeline of key ARTBA leadership
activities on the “road to
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EXECUTIVE SUMMARY
The House and Senate overwhelmingly approved the
“Fixing America’s Surface Transportation Act,” or FAST
Act, which reauthorizes the federal surface transportation
SURJUDPVWKURXJK)<RQ'HFHPEHU7KHoQDO
vote represented the culmination of incredibly hard work
E\$57%$LWVPHPEHUoUPVDJHQFLHVDQGVWDWH
contractor chapters and industry coalitions that began
back in July 2012, shortly after President Obama signed
MAP-21 into law.
7KHoYH\HDUELOOLRQPHDVXUHSURYLGHVELOOLRQ
for the federal highway and public transportation
programs that will enable modest funding increases that
H[FHHGLQpDWLRQRYHULWVOLIH,WDOVRLQFOXGHVa host of
policy reforms that ARTBA has championed for years.
However, the FAST Act once again falls back on recent
congressional practices of providing a one-time transfer
of funds to supplement existing Highway Trust Fund (HTF)
revenues without any path forward to establishing a real
VROXWLRQWRWKHIXQG VVWUXFWXUDOUHYHQXHGHoFLW
The FAST Act grows highway investment from the current
OHYHORIELOOLRQWRELOOLRQ—an average annual
increase of nearly 3 percent. Public transportation funding
ZLOOLQFUHDVHIURPELOOLRQWRELOOLRQ—an average annual increase of 3.4 percent. To put these increases
in context: the two-year, MAP-21 law increased highway
investment by 1.5 percent annually and transit funding by
1.1 percent per year; and 2005’s SAFETEA-LU law increased
highway investment by an average of 4 percent per year
and transit spending by an average of 7.3 percent annually.
The FAST Act delivers a long-time ARTBA and
transportation construction industry priority by
creating a new “National Highway Freight Program”
WKDWSURYLGHVVWDWHVRQDYHUDJHELOOLRQSHU\HDUWR
support highway-related freight improvements. Since
2006, ARTBA has advocated for a dedicated goods
movement program called “Critical Commerce Corridors.”

Other ARTBA priorities achieved in the FAST Act
include:
v

Provisions that will help accelerate the delivery of
needed highway improvement projects by
strengthening the U.S. Department of Transportation’s
(DOT) leadership role among other federal agencies in
the environmental review process and reducing
duplication between the environmental and planning
processes;

v

Enhanced transparency to demonstrate to the
$PHULFDQSXEOLFKRZWKH\EHQHoWIURPIHGHUDO
highway investment by requiring U.S. DOT to show
VSHFLoFDOO\KRZDQGZKHUHIHGHUDOIXQGVDUHXWLOL]HG
by state and project; and

v

Reserving highway safety funds exclusively for
infrastructure improvements by no longer allowing
these resources to be shifted to behavioral and
educational activities.

Most notably, the FAST Act fails to address the major
challenge facing the highway and public transportation
programs—the Highway Trust Fund’s permanent
VWUXFWXUDOUHYHQXHGHoFLW. Instead of enacting a longterm plan to provide states and the private sector real
certainty about future highway and transit investment,
members of Congress defaulted to the path of least
resistance by providing a one-time transfer of
non-transportation resources to the trust fund. As a
result, any certainty provided by the FAST Act will be
short-lived with another revenue shortfall impacting state
construction programs as early as 2019. A permanent
solution for the trust fund remains the key focus of
ARTBA’s efforts going forward.
The following pages provide an in depth review of these
provisions and other components of the FAST Act.

7KH)$67$FW Vk1DWLRQDO+LJKZD\)UHLJKW3URJUDPyLV
FRPSOHPHQWHGE\DQHZk1DWLRQDOO\6LJQLoFDQW)UHLJKW
and Highway Projects Program” that will provide on averDJHPLOOLRQDQQXDOO\IRUODUJHVFDOHSURMHFWV7KHVH
two new initiatives target resources at national priorities
and underscore the critical role of the federal government
in maintaining the U.S. surface transportation network.
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The “Fixing America’s Surface Transportation Act,” reauthorizes the federal highway and public transportation
SURJUDPVIRUoVFDO\HDUV )< DQGKHOSVVWDELOL]HWKH+LJKZD\7UXVW)XQGGXULQJWKDWoYH\HDUSHULRG

HIGHWAY PROGRAM FUNDING

,WLQFOXGHVELOOLRQIURPWKH+7)IRUKLJKZD\
LQYHVWPHQWDELOOLRQLQFUHDVHRYHUoYH\HDUV
compared to maintaining FY 2015 funding. About half of
WKHLQFUHDVHRUELOOLRQZLOOVXSSRUWWZRQHZ
SURSRVHGLQLWLDWLYHVD1DWLRQDO)UHLJKW3URJUDPDQGD
SURJUDPRI1DWLRQDOO\6LJQLoFDQW)UHLJKWDQG+LJKZD\
Projects. The remainder will provide small annual
increases in core highway program funding.
2IWKHELOOLRQWRWDOELOOLRQZLOOEH
apportioned among the states by formula. States use
these funds for highway and bridge improvements
authorized by the main highway programs such as the
1DWLRQDO+LJKZD\3HUIRUPDQFH3URJUDPWKHQHZ6XUIDFH
Transportation Block Grant Program, and a few others. The
apportionment formulas are set by Congress.

12

7KHUHPDLQLQJELOOLRQZLOOIXQGDKDQGIXORI
additional programs that are either run directly by the
federal government, are for research and development
programs, fund Federal Highway Administration (FHWA)
DGPLQLVWUDWLYHH[SHQVHVRUoQDQFHFRPSHWLWLYHJUDQWVWR
state and local governments under programs administered
by the Secretary of Transportation.
$QDGGLWLRQDOELOOLRQLVDXWKRUL]HGIURPWKH
JHQHUDOIXQGDVRSSRVHGWRWKH+7)IRUVLJQLoFDQW
projects on federal or tribal lands and for the Appalachian
Regional Highway Development program.
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Funding details by program and year are shown in Table 1:

TABLE 1
Highway Program Funding under the “Fixing America’s Surface Transportation Act” (FAST Act)
FY2015

FY2016 /2

FY2017

FY2018

FY2019

FY2020

5-Year Total

Program Authorizations
Apportioned Programs, Trust Fund, Total

37,798,000,000

39,727,500,000

40,547,805,000

41,424,020,075

42,358,903,696

43,373,294,311 207,431,523,082

National Highway Performance Program

21,908,178,122

22,320,399,020

22,838,846,067

23,286,164,073

23,746,271,804

24,253,567,928 116,445,248,892

10,266,682,752

10,505,152,116

10,710,904,354

10,922,539,464

11,155,879,753

225,000,000

230,000,000

235,000,000

240,000,000

245,000,000

Estimated Split Among Programs:

Surface Transportation Program

Surface Transportation Block Grant Program /1
Highway Safety Improvement Program
Railway-Highway Crossings Program

Congestion Mitigation and Air Quality Improvement

10,077,074,081
2,192,406,423
220,000,000

2,279,763,304

2,323,919,129

2,369,480,418

2,420,227,245

11,621,181,197
1,175,000,000

2,382,609,044

2,431,805,851

2,484,355,796

2,540,424,317

2,601,261,175

12,440,456,183

1,140,460,222

1,090,874,995

1,190,045,449

1,338,801,130

1,487,556,811

6,247,738,606

3,197,000,000

3,372,500,000

3,457,295,000

3,549,191,925

3,648,692,304

3,730,797,689

17,758,476,918

Tribal Transportation Program

450,000,000

465,000,000

475,000,000

485,000,000

495,000,000

505,000,000

2,425,000,000

Federal Lands Access Program

250,000,000

250,000,000

255,000,000

260,000,000

265,000,000

270,000,000

1,300,000,000

Metropolitan Planning Program
National Freight Program /1

Transportation Alternatives Program
Other Programs, Trust Fund, Total
TIFIA

Federal Lands and Tribal Transportation Programs
Federal Lands Transportation Program

Territorial and Puerto Rico Highway Program

Nationally Significant Freight and Highway Projects
Emergency Relief

Research, Technology and Education Authorizations
Highway Research and Development Program

Technology & Innovation Development Program
Training and Education

2,266,889,602

2,227,791,101

313,551,772

819,900,000
1,000,000,000

300,000,000

190,000,000
100,000,000
115,000,000

62,500,000

24,000,000

329,557,861

835,000,000

275,000,000

335,000,000

200,000,000

800,000,000

100,000,000

125,000,000

67,000,000

24,000,000

336,362,668
835,000,000

275,000,000

345,000,000

200,000,000

850,000,000

100,000,000

125,000,000

67,500,000

24,000,000

343,631,274
850,000,000

285,000,000

355,000,000

200,000,000

900,000,000

100,000,000

125,000,000

67,500,000

24,000,000

351,386,563

359,801,399

850,000,000

850,000,000

300,000,000

300,000,000

365,000,000

375,000,000

200,000,000

200,000,000

950,000,000

1,000,000,000

125,000,000

125,000,000

100,000,000

100,000,000

67,500,000

67,500,000

24,000,000

24,000,000

Intelligent Transportation Systems

100,000,000

100,000,000

100,000,000

100,000,000

100,000,000

100,000,000

Bureau of Transportation Statistics

26,000,000

26,000,000

26,000,000

26,000,000

26,000,000

26,000,000

University Transportation Centers Program

Construction of Ferry Boats and Terminal Facilities

FHWA Administration

72,500,000

67,000,000

72,500,000

80,000,000

75,000,000

80,000,000

75,000,000

80,000,000

77,500,000

77,500,000

80,000,000

80,000,000

4,220,000,000

1,435,000,000

1,775,000,000

1,000,000,000

4,500,000,000

500,000,000

625,000,000

337,000,000

120,000,000

500,000,000

377,500,000

130,000,000

400,000,000

440,000,000

453,000,000

459,795,000

466,691,925

473,692,304

Total Contract Authority, Trust Fund

40,995,000,000

43,100,000,000

44,005,100,000

44,973,212,000

46,007,596,000

47,104,092,000 225,190,000,000

Obligation Limitation

40,256,000,000

42,361,000,000

43,266,100,000

44,234,212,000

45,268,596,000

46,365,092,000 221,495,000,000

Total Obligation Authority, Trust Fund

40,995,000,000

43,100,000,000

44,005,100,000

44,973,212,000

46,007,596,000

47,104,092,000 225,190,000,000

Exempt Contract Authority

Additional Authorizations, General Fund, Total /1

Nationally Significant Federal Lands & Tribal Projects
Appalachian Regional Development

739,000,000

140,000,000
30,000,000

110,000,000

739,000,000
210,000,000

100,000,000

110,000,000

739,000,000
210,000,000

100,000,000

110,000,000

739,000,000
210,000,000

100,000,000

110,000,000

739,000,000

480,797,689

1,720,739,765

2,333,976,918

0
0

210,000,000

100,000,000

110,000,000

739,000,000

3,695,000,000

210,000,000

1,050,000,000

110,000,000

550,000,000

100,000,000

500,000,000

1HZSURJUDPFUHDWHGE\)$67$FW
2: Includes amounts provided under MAP-21 extensions for FY 2016

k7KHoYH\HDU)$67$FWZLOOSURYLGHPXFKQHHGHGSUHGLFWDELOLW\DQG
stability for public agencies charged with planning transportation
improvement projects. ARTBA’s efforts were outstanding. A long-term bill
would not have happened if ARTBA and its allies had not kept the heat on
Congress and the President to get the job done.”
Mike Hancock, secretary, Kentucky Transportation Cabinet
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APPORTIONMENTS AMONG THE STATES

The FAST Act will provide every state a 5.1 percent
increase in formula funds in FY 2016. This is followed by
annual increases ranging from 2.1 percent in FY 2017 to
SHUFHQWLQ)<LQFUHDVHVWKDWZLOOPRUHWKDQ
RIIVHWWKHHIIHFWRISURMHFWHGLQpDWLRQGXULQJWKRVH\HDUV
Table 2 shows the apportionment among the states of the
ELOOLRQRIIRUPXODIXQGVXQGHUWKH)$67$FWDV
provided by the U.S. Department of Transportation (DOT).
7KHoJXUHVLQWKLVWDEOHGRQRWLQFOXGHWKHELOOLRQ
that are not apportioned by formula.1
1
1RWHWKDWWKHWRWDOVLQWKHVWDWHDSSRUWLRQPHQWWDEOHIRUHDFK\HDUDUH
PLOOLRQOHVVHDFK\HDUWKDQWKHDQQXDODSSRUWLRQPHQWWRWDOVLQWKH
oUVWWDEOH7KLVUHSUHVHQWVDGHFUHDVHIRUVDIHW\UHODWHGSURJUDPV

“Focused. Persistent.
Unwavering. Those are some
of the words that come to
mind to describe ARTBA’s
singular push to complete
action in 2015 on a long-term
highway and transit bill. The
credible and comprehensive
information prepared by
ARTBA’s government affairs
team in the run up to the
oQDOSDVVDJHRIWKH)$67$FW
was invaluable to the
engineering community.”
Paul YarossiSUHVLGHQW+17%
+ROGLQJV/WG1HZ<RUN&LW\
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TABLE 2
Comparison of Actual FY2015 Apportionments under the Highway and Transportation
Funding Act of 2014, as Amended, and Estimated FY2016-FY2020 Apportionments under the
Conference Report for H.R. 22 (FAST Act)
(before post-apportionment setasides; before penalties; before sequestration)
State
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Dist. of Col.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
Apportioned Total

Actual
FY 2015

Est.
FY 2016

Est.
FY 2017

Est.
FY 2018

Est.
FY 2019

Est.
FY 2020

FY 2016 to 2020
Total

FY 2016 to 2020
Average

732,263,043
483,955,039
706,182,063
499,714,166
3,542,468,412
516,112,989
484,770,705
163,267,961
154,002,708
1,828,689,002
1,246,238,772
163,244,192
276,061,294
1,372,231,384
919,668,926
474,345,450
364,737,489
641,292,458
677,413,014
178,165,560
580,007,300
586,191,765
1,016,207,628
629,372,872
466,803,812
913,719,741
396,007,464
278,976,662
350,472,546
159,469,843
963,682,664
354,439,590
1,620,088,460
1,006,630,450
239,621,802
1,293,739,008
612,127,810
482,423,497
1,583,603,275
211,081,927
646,306,850
272,190,802
815,605,297
3,331,596,800
335,148,600
195,886,832
982,180,040
654,304,963
421,797,542
726,226,908
247,262,623

769,571,910
508,614,600
742,166,445
525,175,061
3,723,001,547
542,412,699
509,473,713
171,587,491
161,850,034
1,921,860,645
1,309,739,819
171,562,378
290,127,532
1,442,156,608
966,529,532
498,513,780
383,321,318
673,966,719
711,927,496
187,243,965
609,563,599
616,064,316
1,067,989,869
661,441,891
490,587,875
960,274,903
416,184,959
293,191,186
368,332,024
167,595,715
1,012,792,050
372,498,916
1,702,649,572
1,057,922,052
251,831,294
1,359,663,237
643,315,998
507,004,353
1,664,296,550
221,837,373
679,236,584
286,059,805
857,163,013
3,501,354,175
352,225,393
205,868,282
1,032,226,472
687,644,962
443,288,929
763,229,980
259,861,381

785,463,731
519,117,557
757,492,248
536,020,027
3,799,881,396
553,613,557
519,994,372
175,130,787
165,192,253
1,961,547,473
1,336,786,115
175,105,158
296,118,707
1,471,937,238
986,488,498
508,808,186
391,236,975
687,884,265
726,628,943
191,110,574
622,151,114
628,786,048
1,090,043,951
675,100,754
500,718,610
980,104,758
424,779,247
299,245,632
375,938,098
171,056,584
1,033,706,218
380,191,084
1,737,809,280
1,079,768,287
257,031,648
1,387,740,399
656,600,603
517,474,070
1,698,664,445
226,418,345
693,262,955
291,966,983
874,863,555
3,573,657,617
359,498,902
210,119,484
1,053,542,076
701,844,910
452,442,922
778,990,803
265,227,558

802,438,701
530,336,370
773,862,621
547,604,161
3,882,001,196
565,577,841
531,232,092
178,915,587
168,762,270
2,003,939,263
1,365,675,824
178,889,407
302,518,228
1,503,747,647
1,007,807,822
519,804,234
399,692,143
702,750,398
742,332,405
195,240,722
635,596,565
642,374,865
1,113,601,188
689,690,575
511,539,831
1,001,286,170
433,959,302
305,712,735
384,062,585
174,753,337
1,056,045,847
388,407,532
1,775,365,392
1,103,103,510
262,586,445
1,417,731,235
670,790,656
528,657,381
1,735,374,776
231,311,545
708,245,330
298,276,779
893,770,525
3,650,889,094
367,268,156
214,660,438
1,076,310,501
717,012,693
462,220,829
795,825,845
270,959,481

820,550,261
542,306,359
791,329,101
559,963,932
3,969,619,475
578,343,213
543,222,256
182,953,804
172,571,324
2,049,169,471
1,396,499,894
182,927,036
309,346,239
1,537,687,978
1,030,554,618
531,536,542
408,713,444
718,611,920
759,087,323
199,647,412
649,942,279
656,873,544
1,138,735,743
705,257,282
523,085,607
1,023,885,822
443,754,023
312,612,854
392,731,061
178,697,613
1,079,881,265
397,174,128
1,815,436,141
1,128,001,186
268,513,174
1,449,730,162
685,930,829
540,589,488
1,774,543,112
236,532,377
724,230,875
305,009,059
913,943,445
3,733,291,741
375,557,614
219,505,440
1,100,603,428
733,196,062
472,653,435
813,788,109
277,075,196

840,202,114
555,294,332
810,281,016
573,374,836
4,064,689,233
592,194,216
556,232,120
187,335,451
176,704,316
2,098,246,272
1,429,945,392
187,308,045
316,754,938
1,574,514,759
1,055,235,912
544,266,622
418,501,959
735,822,382
777,267,157
204,428,868
665,508,023
672,605,261
1,166,007,859
722,147,855
535,613,291
1,048,407,455
454,381,736
320,099,792
402,136,745
182,977,330
1,105,743,762
406,686,276
1,858,914,699
1,155,016,278
274,943,940
1,484,450,429
702,358,595
553,536,361
1,817,042,511
242,197,215
741,575,911
312,313,885
935,831,968
3,822,702,306
384,552,048
224,762,485
1,126,962,342
750,755,744
483,973,279
833,277,970
283,711,020

4,018,226,717
2,655,669,218
3,875,131,431
2,742,138,017
19,439,192,847
2,832,141,526
2,660,154,553
895,923,120
845,080,197
10,034,763,124
6,838,647,044
895,792,024
1,514,865,644
7,530,044,230
5,046,616,382
2,602,929,364
2,001,465,839
3,519,035,684
3,717,243,324
977,671,541
3,182,761,580
3,216,704,034
5,576,378,610
3,453,638,357
2,561,545,214
5,013,959,108
2,173,059,267
1,530,862,199
1,923,200,513
875,080,579
5,288,169,142
1,944,957,936
8,890,175,084
5,523,811,313
1,314,906,501
7,099,315,462
3,358,996,681
2,647,261,653
8,689,921,394
1,158,296,855
3,546,551,655
1,493,626,511
4,475,572,506
18,281,894,933
1,839,102,113
1,074,916,129
5,389,644,819
3,590,454,371
2,314,579,394
3,985,112,707
1,356,834,636

803,645,343
531,133,844
775,026,286
548,427,603
3,887,838,569
566,428,305
532,030,911
179,184,624
169,016,039
2,006,952,625
1,367,729,409
179,158,405
302,973,129
1,506,008,846
1,009,323,276
520,585,873
400,293,168
703,807,137
743,448,665
195,534,308
636,552,316
643,340,807
1,115,275,722
690,727,671
512,309,043
1,002,791,822
434,611,853
306,172,440
384,640,103
175,016,116
1,057,633,828
388,991,587
1,778,035,017
1,104,762,263
262,981,300
1,419,863,092
671,799,336
529,452,331
1,737,984,279
231,659,371
709,310,331
298,725,302
895,114,501
3,656,378,987
367,820,423
214,983,226
1,077,928,964
718,090,874
462,915,879
797,022,541
271,366,927

37,798,000,000

39,724,000,000

40,544,305,000

41,420,520,075

42,355,403,696

43,369,794,311

207,414,023,082

41,482,804,616

The FAST Act will increase the number of states receiving more than $1 billion per year in federal highway formula
funds from 10 to 14 (28 percent of all states) by FY 2020. This underscores the importance of the federal highway
program as all of these funds can only be used for capital improvements. The four new states are: Indiana, Missouri,
1HZ-HUVH\DQG9LUJLQLD
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MARKET IMPACTS

FAST Act Proposed Obligations for
Federal Aid Highway Program

$46.4



%LOOLRQVRI

While the FAST Act’s total core
highway investment increase during
its life will be just over 15 percent,
yearly assessments are a better
gauge of its market impact. As noted
earlier, highway investment will jump
5.1 percent in FY 2016 and then slow
to rates of growth between 2.1 percent
and 2.4 percent for the remaining
four years. The chart below shows the
investment levels will exceed
SURMHFWHGLQpDWLRQE\DWRWDORI
ELOOLRQRYHUoYH\HDUVDQGEHDW
projected construction material cost
LQFUHDVHVE\ELOOLRQRYHUWKHVDPH
period. As a result, federal highway
investment will see narrow increases
in purchasing power through FY 2020,
but the FAST Act’s biggest impact on
the highway construction market will
be the stability it provides states and
the private sector.



$42.0



$41.3




$40.3


2015

2016

1RPLQDO2EOLJDWLRQV

2017

2018

Adjusted for Project Costs

2019

2020

$GMXVWHGIRU,QpDWLRQ

6RXUFH$57%$DQDO\VLVRI)$67$FW,QpDWLRQIRUHFDVWIURP&%2 V$XJXVWUHSRUWk$Q8SGDWHWRWKH%XGJHWDQG(FRQRPLF
Outlook: 2015 to 2025.” Project costs expected to grow as historical average of 3 percent a year.
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HIGHWAY TRUST FUND

7KH)$67$FWSURYLGHVoYH\HDUVRIKLJKZD\SURJUDP
authorizations, one less than bills passed by both the
House and Senate. But it transfers enough resources into
WKH+7)ELOOLRQLQWRWKH+LJKZD\$FFRXQWDQG
ELOOLRQLQWRWKH0DVV7UDQVLW$FFRXQWWRIXQGWKHIXOOoYH
\HDUVRISURJUDPDXWKRUL]DWLRQV7KLVLVDVLJQLoFDQW
improvement compared to the House and Senate bills,
which generated only enough revenues to guarantee
IXQGLQJIRUWKHoUVWWKUHH\HDUV7KH)$67$FWDOVRLV
the longest duration reauthorization of the programs in
a decade.
It also includes a provision that will automatically
increase authorized highway and public
transportation investment if Congress were to pass a
subsequent law adding additional revenues to the HTF.
It is worth noting that virtually all HTF revenue
enhancements in the last 30 years have been part of
budget and tax legislation enacted outside of the
surface transportation reauthorization process. This
provision assures that if such action were to happen
again there would be no delay in passing these
resources through to needed surface transportation
improvements.
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1RQHWKHOHVVWKHWUDQVIHURIPRQH\IURPWKHJHQHUDOIXQG
LQWRWKH+7)LVRQO\DWHPSRUDU\o[:LWKRXWD
permanent increase in current trust fund excise taxes or
enactment of a new revenue source, the HTF will exhaust
the funds provided under the FAST Act by the end of FY
2020. Furthermore, because the underlying HTF revenue
GHoFLWKDVQRWEHHQDGGUHVVHGWKHFXUUHQWELOOLRQ
annual shortfall between incoming trust fund revenues and
the amount needed to support authorized surface
WUDQVSRUWDWLRQLQYHVWPHQWOHYHOVZLOOJURZWRELOOLRQ
RYHUWKHQH[WoYH\HDUVZLWKRXWUHPHGLDODFWLRQE\
&RQJUHVV7KH&RQJUHVVLRQDO%XGJHW2IoFHHVWLPDWHV
&RQJUHVVZLOOQHHGWRoQGRYHUELOOLRQLQDGGLWLRQDO
+7)UHYHQXHVWRIXQGWKHQH[WoYH\HDUDXWKRUL]DWLRQELOO
from FY 2021 through FY 2025. Furthermore, if the past
several years of trust fund revenue shortfalls are any
guide, we could see states beginning to scale back planned
projects well before the FAST Act expires!

CIM Construction Journal

HIGHWAY PROGRAM STRUCTURE
The FAST Act retains the highway program structure
enacted in the 2012 Moving Ahead for Progress in the 21st
Century (MAP-21) surface transportation law with only a
few major additions or changes.
National Highway Performance Program (NHPP). The
1+33LVWKHPRVWVLJQLoFDQWKLJKZD\SURJUDP
focusing on maintaining and improving the Interstate
Highway System and other major highways designated as
SDUWRIWKH1DWLRQDO+LJKZD\6\VWHP7KHSURJUDP
receives 63.7 percent of formula funds remaining after
funding is provided for the Congestion Mitigation &
Air Quality (CMAQ) Program, metropolitan planning and
national freight programs. The new law will add two
SHUPLVVLEOHXVHVIRU1+33IXQGVWRSD\VXEVLG\DQG
administrative costs for TIFIA projects and for
LPSURYHPHQWVWREULGJHVWKDWDUHQRWRQWKH1DWLRQDO
Highway System.
Surface Transportation. The FAST Act expands the
existing Surface Transportation Program (STP) into a
“Surface Transportation Block Grant Program (STBGP)”
EDVHGRQWKHWKRXJKWWKDWPRVWRIWKHEHQHoWVRI673
funds accrue locally and that decisions about how such
funds are obligated should be determined by state and
local governments, which can best respond to unique local
FLUFXPVWDQFHVDQGLPSOHPHQWWKHPRVWHIoFLHQWVROXWLRQV
,WUHZULWHVDQGVLPSOLoHVWKHOLVWRIXVHVHOLJLEOHIRU
program funds and increases the ways that STP funds can
be used for local roads and rural minor collectors. The new
program still requires that a fraction of program funds be
distributed within each state on the basis of population,
and the fraction subject to this requirement grows from
50 percent in 2015 under the existing STP program to 55
percent in FY 2020 and thereafter.
)XUWKHUPRUHPLOOLRQWRPLOOLRQRIWKHDQQXDO
funding for this program is set aside for the transportation
alternatives program, which supports a variety of
pedestrian, bicycling, and environmental activities. This
maintains the same funding for enhancements as in
MAP-21. It also requires states to invest the same amount
each year in recreational trails as in 2009, although states
are able to opt out of the Recreational Trails Program.
The STBGP block grant program receives the same 29.3
percent of formula funds as did the STP program under
MAP-21.

Congestion Mitigation & Air Quality (CMAQ)
Program. This long-standing program focuses on
UHGXFLQJKLJKZD\WUDIoFFRQJHVWLRQDQGLPSURYLQJDLU
quality with a particular focus on states and areas that
do not meet current air quality standards. The FAST Act
makes only a few changes to the CMAQ program: CMAQ
funds can be used not only for attainment of ambient air
quality standards, but also to maintain standards in an
DWWDLQPHQWDUHDWKHGLHVHOUHWURoWSURJUDPLVH[SDQGHGWR
include port-related off-road equipment and vehicles; and
low-population-density states are exempt from PM 2.5
attainment requirements if the non-attainment area has
no projects that are part of a transportation plan and
YHKLFOHVDUHDQLQVLJQLoFDQWFRQWULEXWRUWR30
non-attainment. The CMAQ program receives the same
share of formula funds as applied under MAP-21.
Highway Safety Improvement Program (HSIP). It
achieves a long-time ARTBA policy objective by ending
the ability of states to shift funds designated for
infrastructure safety projects to behavioral or
educational activities, ensuring resources remain in
construction-related programs. It also designates several
new safety improvements eligible for funding including
vehicle-to-infrastructure communication and roadway
improvements that provide separation between
pedestrians and motor vehicles.
With regards to unpaved roads, the FAST Act allows states
to “opt out” of collecting safety inventory data for
unpaved/gravel roads if certain conditions are met, as
long as the states continue to collect data related to
serious crashes and fatalities. It also requires the U.S. DOT
to review data and report to Congress on best practices for
roadway infrastructure improvements that enhance
commercial motor vehicle safety. This is in line with an
ARTBA project to develop guidance related to the disproportionate number of large truck crashes in work zones.
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“Public policy in Washington, D.C., may move at a snail’s pace these days.
But that has never stopped ARTBA. The national highway freight program
and dedicated funding source for it contained in the 2015 highway and
transit investment law achieves a goal that ARTBA had been doggedly
pushing for since it introduced the ‘Critical Commerce Corridors’ in 2006.”
Mike Walton, E.H. Cockrell Centennial Chair in Engineering, University of Texas

Transportation Alternatives. MAP-21 combined the
Transportation Enhancement Program, Safe Routes to
School and the Recreational Trails Program into a
comprehensive Transportation Alternatives Program. The
PRVWVLJQLoFDQW)$67$FWPRGLoFDWLRQWRWKLVSURJUDP
changes its funding from 2 percent of annual
DSSRUWLRQPHQWV DERXWPLOOLRQSHU\HDU WRDpDW
PLOOLRQLQ)<DQG)<DQGWKHQWR
million per year thereafter. The FAST Act also expands
HOLJLEOHUHFLSLHQWVIRUIXQGVWRLQFOXGHQRQSURoWV
responsible for administration of local transportation
safety programs and requires annual reports from state
and local planning organizations on the number of project
applications and awards.
The FAST Act’s two new initiatives are:
National Freight Program. The FAST Act transforms the
1DWLRQDO)UHLJKW3ROLF\SURYLVLRQVRI0$3LQWRDQHZ
program that funds freight-related highway
improvements. ARTBA has called for the creation of a
dedicated freight program since 2006 when it released
the “Critical Commerce Corridors” proposal. The new
ODZDXWKRUL]HVDoYH\HDUWRWDORIELOOLRQIRUWKH
program. Funds are apportioned among the states by
formula, but states must establish a freight advisory
committee and develop a state freight investment plan
before obligating any funds. Under the proposal, the
Secretary of Transportation and the states will designate
Dk1DWLRQDO)UHLJKW1HWZRUNyFRPSULVHGRIWKH,QWHUVWDWH
highways and their “Critical Urban Freight Corridors” and
their “Critical Rural Freight Corridors” that are key to the
VDIHDQGHIoFLHQWVKLSPHQWRIIUHLJKW7KHQDWLRQDODQG
VWDWHQHWZRUNVZLOOEHXSGDWHGHYHU\oYH\HDUV3URJUDP
funds will be directed under national and state strategic
plans to projects that improve highway freight
transportation.

States will be able to obligate up to 10 percent of their
freight program funds for improvements to freight rail or
ports, statutorily breaking a long-standing practice against
opening up HTF resources to modes of transportation
other than highways and public transportation. It should
also be noted that freight rail companies and shippers
do not contribute to the HTF and the port community
has its own separate federal trust fund.
1DWLRQDOO\6LJQLoFDQW)UHLJKWDQG+LJKZD\3URMHFWV
Program7KLVSURJUDPZLOOSURYLGHDQDYHUDJHRI
PLOOLRQSHU\HDULQJUDQWVRIDWOHDVWPLOOLRQIRU
highway, bridge, rail-grade crossing, intermodal and freight
UDLOSURMHFWVFRVWLQJPRUHWKDQPLOOLRQWKDWLPSURYH
movement of both freight and people, increase
competitiveness, reduce bottlenecks, and improve
intermodal connectivity. Projects will be awarded
competitively by the Secretary of Transportation based on
VSHFLoHGFULWHULD$WOHDVWSHUFHQWRIWKHIXQGVPXVWEH
spent in rural areas, and the federal share of project costs
will be 60 percent. While the program allows HTF resources
WREHGLYHUWHGWRIUHLJKWUDLOSURMHFWVLWZLOOLPSRVHD
million limitation on the total amount that can be awarded
RYHUWKHQH[WoYH\HDUVWRIUHLJKWDQGLQWHUPRGDOSURMHFWV
It also reserves 10 percent of the annual grant awards for
projects that do not meet the program’s cost threshold.
The Secretary of Transportation must report all grant
awards to Congress, which will have 60 days to reject a
project by joint resolution.
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ACCELERATED PROJECT DELIVERY

The FAST Act builds upon MAP-21’s improvements to the
project delivery process by expanding opportunities for
their use in addition to creating additional reforms aimed
at reducing delay.
Reduction of Duplication. The FAST Act focuses on
reducing duplicative efforts throughout the environmental
review process in multiple ways. First, the law requires “to
the maximum extent practicable” the combination of a
oQDOHQYLURQPHQWDOLPSDFWVWDWHPHQW (,6 DQGUHFRUGRI
decision into a single document. As both types of
documents can often be quite voluminous, eliminating one
LVDVLJQLoFDQWUHGXFWLRQLQSDSHUZRUN,WDOVRDOORZVDQG
encourages, the use of a single environmental
review document throughout the entire process and
among multiple agencies, as opposed to the current
practice of having each agency conduct separate reviews.
Further, the FAST Act expands on combining the
WUDQVSRUWDWLRQSODQQLQJDQG1DWLRQDO(QYLURQPHQWDO3ROLF\
$FW 1(3$ HQYLURQPHQWDOUHYLHZSURFHVVHVkWRWKH
maximum extent practicable and appropriate.” For
transportation projects, an extensive amount of
information is gathered during the planning process, which
RIWHQRFFXUVSULRUWRWKHDFWXDOWULJJHULQJRI1(3$UHYLHZ
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requirements. This allows information gathered during
the planning process, to the extent it is still current and
UHOHYDQWWRVDWLVI\1(3$UHTXLUHPHQWVOLPLWLQJ
duplicative reviews and reducing the amount of delay in
WKH1(3$SURFHVV$GGLWLRQDOO\DOWHUQDWLYHVWRSURSRVHG
transportation projects analyzed and rejected during the
planning process do not need to be re-analyzed during
1(3$UHYLHZ
It also prevents regulatory issues that have been resolved
early in the process to be raised again later. Any such issue
that has been resolved by the lead agency with the
concurrence of the participating agencies cannot be
UHH[DPLQHGXQOHVVkVLJQLoFDQWQHZLQIRUPDWLRQRU
circumstances arise.” Unfortunately, what exactly
FRQVWLWXWHVkVLJQLoFDQWQHZLQIRUPDWLRQRUFLUFXPVWDQFHVy
is not addressed in the statute, but could be addressed
later via guidance or regulation. If the phrase is not
FODULoHGWKHUHFRXOGEHDQRSSRUWXQLW\IRUOLWLJDWLRQ
Deadlines. The FAST Act adds to MAP-21’s efforts to use
deadlines to reduce delay in the transportation project
UHYLHZDQGDSSURYDOSURFHVV6SHFLoFDOO\LWFUHDWHVWKH
following:
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v

A 45-day deadline from the beginning of the
environmental review process to identify all
participating agencies;

v

A 45-day deadline for the receipt of a project
application for U.S. DOT to decide whether or not the
environmental review process may be initiated;

v

A 45-day deadline for U.S. DOT to respond to a request
WRGHVLJQDWHDVSHFLoFPRGDODGPLQLVWUDWLRQDVOHDG
agency (this deadline may be extended up to an
additional 45 days if new information is received); and

v

A 90-day deadline from the beginning of the environmental review process to develop a coordination plan
to obtain comments from participating agencies.

“Every Day Counts” program as an effective tool in
reducing project delay.

Categorical Exclusions. The FAST Act also continues
MAP-21’s expansion of the use of categorical exclusions
(CEs). Currently, according to the FHWA, CEs account for
more than 90 percent of transportation project reviews.
Despite being the least burdensome form of environmental
review, CEs can still take more than a year to complete.
The new law allows the use of programmatic
agreements to process CEs as a group, rather than on a
case-by-case basis in an effort to
reduce their approval time. This
programmatic approach to CEs
was a key recommendation of the
ARTBA Trans 2020 Reauthorization Task Force, which noted that
reducing the amount of time it
takes to process CEs could free up
resources for more complicated
environmental assessment (EA),
EIS and permitting decisions.
Programmatic Agreements. The
FAST Act encourages the use of
“programmatic agreements”
during project review and approval
by directing U.S. DOT to establish
a programmatic agreement “template,” which could be
widely used by individual projects. Programmatic
agreements are a means of delineating responsibilities
at the beginning of the environmental review and
approval process. Ideally, programmatic agreements strive
to specify clear roles and responsibilities for those
involved in the project review and approval process,
eliminating or reducing duplication of effort, while also
seeking to establish clear expectations for review
timeframes and processing options. The FHWA has
highlighted the use of programmatic agreements in its

2QFHDSURJUDPPDWLFDJUHHPHQWLVoQDOL]HGLWVWHUPV
must be given “substantial weight” by all agencies
involved in the review and approval process.
Delegation of Regulatory Responsibilities to States.
The FAST Act expands on past efforts to delegate federal
environmental and regulatory responsibilities to states. In
order to encourage greater participation in the program, it
allows the U.S. DOT to offer training and information-sharing to states not currently utilizing the delegation program.
In addition, it creates a delegation pilot program for up to
oYHVWDWHVFXUUHQWO\HQUROOHGLQ86'27 V1(3$
delegation program to substitute their state laws and
UHJXODWLRQVIRU1(3$DQGLWVDVVRFLDWHGUHJXODWLRQV
Currently, states in the delegation program are
DGPLQLVWHULQJ1(3$LQSODFHRIWKHIHGHUDOJRYHUQPHQW
Under the new program, a state could use its own laws and
regulations. States enrolled in this new delegation pilot
program may also use their authority over locally
administered transportation projects.

“ARTBA doesn’t know the meaning of the
word ‘quit.’ The end result of that relentless
focus was the December 2015 passage of a
long-term highway and transit investment bill
that will provide much-needed market
VWDELOLW\IRUWKHoUVWWLPHLQDGHFDGHy
Ward Nye, president & CEO, Martin Marietta
0DWHULDOV5DOHLJK1&

It also instructs the department “to the maximum
extent practicable” to delegate responsibility to states for
kSURMHFWGHVLJQSODQVVSHFLoFDWLRQVHVWLPDWHVFRQWUDFW
awards, and inspection of projects, both on a project
VSHFLoFDQGSURJUDPPDWLFEDVLVy7KHQHZODZ VXVHRIkWR
the maximum extent practicable” attempts in the
duplication and delegation sections to motivate state and
IHGHUDODJHQFLHVWRXWLOL]HWKHHIoFLHQFLHVWKDWZLOOEH
available. It does not require them to do so and it is
unclear how or if such language is enforceable.
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Coordination of Agency Reviews. The FAST Act also
directs U.S. DOT, in coordination with other federal
agencies likely to have review or permitting authority over
transportation projects, to develop guidelines for
conducting coordinated project reviews. Coordinated
reviews allow for multiple regulatory processes to occur at
the same time as opposed to one-after-the-other, reducing
delay. Additionally, it directs U.S. DOT to develop an
“environmental checklist” for transportation projects to
be used when a lead agency and participating agencies set
project review schedules.
Historic Preservation Requirements. The new law
VLPSOLoHVKLVWRULFDOSUHVHUYDWLRQDQGPLWLJDWLRQ
requirements. The Secretary of Transportation is allowed
to determine that no practical alternative exists when a
project might impact a historical resource. When such a
determination is made, there will no longer be a need for
any further alternatives analysis.

Transparency in the Environmental Review Process.
The FAST Act expands upon the current federal
Permitting Dashboard, which is a website the public can
access to track the review process for nationally or
UHJLRQDOO\VLJQLoFDQWSURMHFWVE\FUHDWLQJDZHEVLWH
allowing the public to track the process of all
transportation projects requiring either an EIS or EA.
Expediting or Exempting Regulatory Requirements in
Emergency Situations. Building upon the creation of a CE
for emergency situations in MAP-21, the new law provides
further exemptions and expedited regulatory procedures
for “any road, highway, railway, bridge or transit facility
WKDWLVGDPDJHGE\DQHPHUJHQF\y6SHFLoFDOO\UHJXODWRU\
requirements under the federal Clean Water Act,
(QGDQJHUHG6SHFLHV$FW1DWLRQDO+LVWRULF3UHVHUYDWLRQ
Act, and Migratory Bird Treaty Act are either required to
be expedited or exempted in order to speed repair of
critical infrastructure during emergency situations.

Bridge Repair Projects. The FAST Act seeks to streamline
the environmental review process for bridge repair
projects by exempting “common post 1945 concrete or
steel bridge[s] or culvert[s]” from individual review. This
was actually done through regulation by FHWA in 2012, but
the new law makes the change permanent. Also, it
loosens requirements under the Migratory Bird Treaty Act
for repairs made to bridges in “serious” condition (as
FODVVLoHGE\86'27 V5HFRUGLQJDQG&RGLQJ*XLGHIRU
WKH6WUXFWXUH,QYHQWRU\DQG$SSUDLVDORIWKH1DWLRQ V
Bridges) or worse.
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TIFIA AND INNOVATIVE FINANCING
Transportation Infrastructure Finance and Innovation
Act (TIFIA). The FAST Act will cut annual investment for
WKH7,),$FUHGLWDVVLVWDQFHSURJUDPIURPWKHELOOLRQSHU
year authorized in FY 14 and FY 15 to the following levels:
v
v
v
v
v

)< PLOOLRQ
)< PLOOLRQ
)<PLOOLRQ
)< PLOOLRQ
)< PLOOLRQ

While this reduction is likely the result of the FAST Act’s
revenue constraints rather than opposition to the TIFIA
Program, it should be noted the FHWA was required to
WUDQVIHUPLOOLRQLQ7,),$IXQGVWRWKHKLJKZD\
formula programs on April 27, 2015, because TIFIA’s
uncommitted balance exceeded the statutory limit
Congress imposed as part of MAP-21. Moreover, the FAST
Act eliminates that mandatory redistribution of
uncommitted balances, ensuring all resources allocated to
the TIFIA program are reserved only for that activity.
$WWKHVDPHWLPHLWZLOODOORZPRUHGLYHUVLoFDWLRQRIWKH
TIFIA program’s portfolio by expanding or facilitating the
eligibility for several types of projects. These include
projects associated with transit-oriented development,
ORFDWHGLQUXUDODUHDVVPDOOHULQVFDOH LHOHVVWKDQ
million), or administered by local governments.
The TIFIA section also provides a new streamlined
process for applicants using conventional loan terms from
the program, as established by U.S. DOT. To be eligible,
WKHUHTXHVWHG7,),$ORDQPXVWE\PLOOLRQRUOHVV
secured and payable from pledged revenues not affected
by project performance, with repayment beginning within
oYH\HDUV,QDGGLWLRQWKHQHZODZHVWDEOLVKHVLQFUHDVHG
funding levels for U.S. DOT’s administration of the TIFIA
program.
,WDOVRFODULoHVWKDWDYDLODELOLW\SD\PHQWVPDGHE\VWDWHV
under certain P3 concession models are eligible for federal
reimbursement.
National Surface Transportation and Innovative
Finance Bureau. The FAST Act establishes this new entity
within U.S. DOT, with an executive director to be selected
through a competitive process with presidential approval.
In this provision, Congress charges the new bureau with:
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“What differentiates ARTBA
from other industry groups
is the creativity and innovative thinking it brings to the
transportation advocacy arena. The association continually pushes the envelope with
unique funding proposals, cutting-edge economic reports and analyses, and attentiongetting advertising on multiple platforms. It’s
a formula for public policy success.”
David Zachry, president & CEO, Zachry
Corporation, San Antonio, Texas
v

providing state and local transportation agencies
with assistance and best practices relating to project
oQDQFLQJDQGIXQGLQJSDUWLFXODUO\LQFOXGLQJLQQRYDWLYH
oQDQFLQJ

v

administering the application process for competitive
JUDQWDQGORDQSURJUDPVVXFKDVWKRVHIRU1DWLRQDOO\
6LJQLoFDQW)UHLJKWDQG+LJKZD\3URMHFWV 16)+3 DQG
TIFIA, and allocation of private activity bonds (PABs);

v

reducing uncertainty and delays in environmental
reviews and project permitting, through coordinating
with other federal agencies, offering technical
DVVLVWDQFHDQGWUDFNLQJ1(3$UHODWHGUHYLHZVDQG
decisions; and

v

promoting best practices and tracking developments
in project procurement “to reduce costs and risks to
taxpayers.”

This section also empowers the Secretary of
7UDQVSRUWDWLRQWRHOLPLQDWHRUFRQVROLGDWHRIoFHVZLWKLQ
U.S. DOT to eradicate redundancies and realize savings.
Finally, the FAST Act establishes a Council on Credit and
Finance, chaired by the Deputy Secretary of
Transportation and comprised of senior U.S. DOT and
PRGDORIoFLDOV7KH&RXQFLOLVWRUHYLHZDQGUHFRPPHQG
applications for project grants and loans as described
above. This formalizes an existing entity within U.S. DOT
that had been created by administrative action.
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OTHER NOTABLE PROVISIONS
v

Hours of Service and Motor Carrier Operators. The
new law widens a current exemption to the hours of
service rule for interstate drivers of commercial motor
vehicles used for construction. The new law allows
those operating within a 75-mile radius to restart
their work week after 24 hours of rest, rather than 34
hours, which is the standard for other drivers. (The
previous allowable radius was 50 miles.) However, a
state may establish its own radius between 50 and 75
miles for intrastate operation of these construction
vehicles.
,WDOVRFRGLoHVDUHFHQWUHJXODWRU\H[HPSWLRQIRU
drivers of ready mix concrete delivery vehicles,
through which they are exempt from many
requirements of the hours of service rule, provided
they meet certain conditions as to radius of operation,
on-duty time and drive time.

Tolling. States that have been awarded approval to toll
existing portions of the Interstate Highway System as
part of a pilot project created in 1998 are now
required to move forward with those projects within
one year after the law takes effect, including
VXEPLWWLQJDoQDODSSOLFDWLRQFRPSOHWLQJWKH1(3$
process and executing a toll agreement with U.S. DOT.
A state may request a one-year extension if it is
making substantial progress on those tasks. Otherwise
a state’s “slot” under the pilot program will expire.
Similarly, states that receive new, provisional
approval under this pilot program will have three years
to complete those requirements or request a one-year
extension.

Within four years after the FAST Act takes effect, U.S.
DOT is to provide a report to Congress on the safety
and enforcement impacts of these and other hours of
service exemptions in the new law.

Several other tolling-related provisions of the FAST
Act enable certain privately-owned bus services to
utilize toll facilities under similar terms as public transit vehicles.

It also directs the U.S. DOT to convene a task force and
establish a pilot program enabling certain veterans
or armed forces reserve members between 18 and 21
years of age to operate commercial motor vehicles
under various restrictions.
v

v

details on all federally-funded highway projects,
including cost, type of improvement, location and
project ownership.
v

v

DBE Program. The FAST Act reauthorizes the current
v
provisions of the Disadvantaged Business Enterprise
(DBE) program. It adjusts the annual gross receipts
OLPLWIRUHOLJLEOH'%(oUPVWRPLOOLRQFRQVLVWHQW
ZLWKUHFHQWLQpDWLRQEDVHGDGMXVWPHQWVDQGPDLQWDLQV
the requirement for future annual adjustments as well.
v
The DBE section also includes a “sense of
Congress” offered by Rep. Gwen Moore (D-Wis.),
directing the U.S. DOT to “take additional steps” and
ensure that state departments of transportation are
complying with existing rules requiring prompt
SD\PHQWWR'%(oUPV86'27LVDOVRLQVWUXFWHGWR
track complaints on this issue and make this
information available publicly.
v
Highway Trust Fund Transparency. The new law
requires semi-annual reports to be published on the
Internet with detailed data on the use of federal
highway funds. Data will be provided by the states on
the use of funds from each highway program, with

Bundling of Bridges. States are authorized and
encouraged to bundle multiple similar bridge
projects into one project that can be awarded as a
VLQJOHFRQWUDFWWRLPSURYHHIoFLHQF\DQGH[SHGLWH
project delivery.
Every Day Counts Program. The FAST Act instructs
the FHWA to continue its Every Day Counts program,
developing a new collection of market-ready innovations and best practices at least every two years.
Work Zone Safety. Despite ARTBA-supported
directives included in MAP-21 for the FHWA to develop
regulations to protect roadway construction workers
from motorist intrusions into work zones, the agency
has not promulgated the new rules. The FAST Act
GLUHFWVWKH)+:$kWRPRYHUDSLGO\WRoQDOL]H
regulations” and “do all within its power to protect
workers in highway work zones.”
Roadside Safety Hardware. Finally, to ensure roadway
safety hardware continues to function properly, even
years after initial installation, the FAST Act directs
FHWA to conduct a study to obtain more inventory
information on existing roadside safety devices.
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HIGHWAY RESEARCH, TECHNOLOGY AND
EDUCATION AUTHORIZATIONS
The FAST Act will continue most MAP-21 provisions dealing
with the federal highway research, technology and
HGXFDWLRQSURJUDPVZLWKRQO\DIHZVLJQLoFDQWFKDQJHV
Major provisions include:
Funding. Most of the highway research, technology and
training programs will receive either the same annual
funding as during FY 2015 or small increases.
Advanced Technology Deployment. The FAST Act
expands the scope of the Innovative Pavement Research
and Deployment Program by requiring the Secretary to
develop a program to stimulate deployment of advanced
transportation technologies to improve system safety,
HIoFLHQF\DQGSHUIRUPDQFH*UDQWVFRXOGEHXVHGIRU
advanced traveler information systems, advanced
transportation management technologies, advanced public
transportation systems, and advanced safety systems
including vehicle-to-vehicle communications, among
others. Federal share will be 50 percent and awards could
WRWDOXSWRPLOOLRQSHU\HDU
Intelligent Transportation System (ITS) Program Goals.
The new law expands the list of ITS program goals to
include enhancement of the national freight system and
support to national freight policy goals.
Use of ITS Program Funds7KH)$67$FWVSHFLoHVWKDW
ITS funds for operational tests may not be used for
construction of physical surface transportation
infrastructure unless the construction is incidental and
critically necessary to implement an ITS project.
Assistant Secretary and Duties. The new law creates a
new “Assistant Secretary for Research and Technology.” It
also expands the list of explicit responsibilities of the
Secretary of Transportation to include coordination of
departmental research and development activities,
advancement of innovative technologies, development of
comprehensive statistics and data, and coordination of
multimodal and multidisciplinary research, among
others. The FAST Act also provides that the Secretary may
enter into cooperative contracts with other federal, state
and local agencies, and others to carry out departmental
research on a 50/50 cost-sharing basis.
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Research and Innovative Technology Administration.
It repeals the section of the U.S. Code establishing the
Transportation Department’s Research and Technology
Administration, thus moving responsibility for transportaWLRQUHVHDUFKDQGWHFKQRORJ\LQWRWKH2IoFHRIWKH
6HFUHWDU\,WDOVRHOLPLQDWHVWKH2IoFHRI,QWHUPRGDOLVPLQ
the Research and Technology Administration.
University Transportation Centers (UTC). The FAST Act
continues the University Transportation Centers program
ZLWKDIHZFKDQJHV)XQGLQJZLOOLQFUHDVHIURP
PLOOLRQLQ)<WRPLOOLRQE\)<)XQGLQJIRU
WKHWKUHH87&OHYHOVZLOOEHpH[LEOHZLWKLQUDQJHVUDWKHU
WKDQDo[HGDPRXQWDVXQGHU0$3LQFOXGLQJPLOOLRQ
WRPLOOLRQIRUWKHoYH1DWLRQDO7UDQVSRUWDWLRQ&HQWHU
FRQVRUWLDPLOOLRQWRPLOOLRQIRUWKH5HJLRQDO
7UDQVSRUWDWLRQ&HQWHUFRQVRUWLDDQGPLOOLRQWR
million for the Tier I centers. Selection of centers remains
competitive and decisions are made by the Transportation Secretary, the new Assistant Secretary for Research
and Technology and the FHWA Administrator. The Federal
Transit Administration Administrator is no longer involved.
Matching requirements remain as under MAP-21.
Transportation Funding Alternatives. The new law
directs the Secretary to make grants to states to
demonstrate alternative user-based revenue mechanisms
that could maintain the long-term solvency of the HTF. The
goal is to test at least two alternative user-based revenue
mechanisms and to provide recommendations for
adoption and implementation at the federal level. FundLQJZLOOEHXSWRPLOOLRQLQ)<DQGPLOOLRQSHU
year thereafter, and the federal share will be 50 percent.
Future Interstate System7KH)$67$FWSURYLGHVIRUD
million study by the Transportation Research Board that
focuses on the actions needed to restore the Interstate
System as a premier system that meets the growing and
shifting demands of the 21st century, with a report due in
three years.
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PUBLIC TRANSPORTATION

The FAST Act substantially boosts public transportation
LQYHVWPHQWIURPWKHFXUUHQWELOOLRQWRELOOLRQE\
FY 2020. Total public transportation authorizations grow
by 17.8 percent over its life. Of particular note to the
transportation construction industry, the FAST Act
LQFUHDVHVWUDQVLWFDSLWDOLQYHVWPHQWJUDQWVIURPELOOLRQ
LQ)<WRELOOLRQLQ)< DSHUFHQWLQFUHDVH 
and this level of investment is maintained through FY
2020. It should be pointed out, however, the transit capital
JUDQWSURJUDPLVVXSSRUWHGE\IHGHUDOJHQHUDOIXQGVDV
RSSRVHGWR+7)UHVRXUFHVDQGoQDOLQYHVWPHQWGHFLVLRQV
are made in the annual appropriations process. If this new
increased funding level is met each year, it will mark a 21
percent increase in capital funding for transit projects
above the current mark.
The new law includes language allowing up to eight transit
capital projects that are part of a public-private
partnership to be considered for fast-track approval
process as long as the projects receive less than 25
percent of funding from the federal program. This builds
on a similar pilot program created in MAP-21 that allowed
for three projects receiving less than 50 percent federal
funds to receive the expedited approval process.

,WDOVRFRQWDLQVPLOOLRQIRU3RVLWLYH7UDLQ&RQWURO
upgrades—a rail safety capital technology program being
mandated at the federal level with the intent of cutting
down on train crashes. The funds for this initiative come
from the HTF’s Mass Transit Account. Table 3 depicts the
VSHFLoFSURJUDPPDWLFDQG\HDUO\SXEOLFWUDQVSRUWDWLRQ
investment levels that will be provided.

k1RRWKHULQGXVWU\JURXS
worked harder than ARTBA
to get the FAST Act across
WKHoQLVKOLQH7KHQHZWUDQVSRUWDWLRQODZLVDVLJQLoFDQW
public policy achievement for
the engineering community
and is a testament to ARTBA’s effectiveness
LQWKH1DWLRQ V&DSLWDOy
Matt Cummings, executive vice president, AECOM,
Philadelphia, Pa.
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TABLE 3
Public Transportation Program Funding under the “Fixing America’s Surface Transportation Act”
(FAST Act)
Program Authorizations

FY2015

FY2016

FY2017

FY2018

FY2019

FY2020

5-Year Total

Authorizations - Trust Fund
Formula Grants, Total
8,595,000,000 9,347,604,639 9,534,706,043 9,733,353,407 9,939,380,030 10,150,348,462 48,705,392,581
Urbanized Area Formula Grants
4,458,650,000 4,538,905,700 4,629,683,814 4,726,907,174 4,827,117,606 4,929,452,499 23,652,066,793
State of Good Repair Grants
2,165,900,000 2,507,000,000 2,549,670,000 2,593,703,558 2,638,366,859 2,683,798,369 12,972,538,786
Bus and Facilities Formula Grants
427,800,000
427,800,000
436,356,000
445,519,476
454,964,489
464,609,736 2,229,249,701
Formula Grants for Rural Areas
607,800,000
619,956,000
632,355,120
645,634,578
659,322,031
673,299,658 3,230,567,387
Growing and High Density State
Formula Grants
525,900,000
536,261,539
544,433,788
552,783,547
561,315,120
570,032,917 2,764,826,911
Formula Grants for Enhanced
Mobility of Seniors and
Individuals with Disabilities
258,300,000
262,949,400
268,208,388
273,840,764
279,646,188
285,574,688 1,370,219,428
Metropolitan Planning
128,800,000
130,732,000
133,398,933
136,200,310
139,087,757
142,036,417
681,455,417
Transit Oriented Planning
10,000,000
10,000,000
10,000,000
10,000,000
10,000,000
10,000,000
50,000,000
Pilot Program for Innovative
Accesss and Mobility
2,000,000
3,000,000
3,250,000
3,500,000
3,500,000
15,250,000
Research, Development, Demo
and Deployment Program
28,000,000
28,000,000
28,000,000
28,000,000
28,000,000
140,000,000
Tech Assistance and Development
4,000,000
4,000,000
4,000,000
4,000,000
4,000,000
20,000,000
Bus Testing Facility
3,000,000
3,000,000
3,000,000
3,000,000
3,000,000
3,000,000
15,000,000
National Transit Institute
5,000,000
5,000,000
5,000,000
5,000,000
5,000,000
5,000,000
25,000,000
National Transit Database
3,850,000
4,000,000
4,000,000
4,000,000
4,000,000
4,000,000
20,000,000
Bus Competitive Grants & Low
Emissions Grants
268,000,000
283,600,000
301,514,000
322,059,980
344,044,179 1,519,218,159
Research, Development, Demonstration
and Deployment Program
70,000,000
20,000,000
20,000,000
20,000,000
20,000,000
20,000,000
100,000,000
Tech Assistance and Training
7,000,000
5,000,000
5,000,000
5,000,000
5,000,000
5,000,000
25,000,000

Total Authorizations

1,907,000,000 2,301,785,760 2,301,785,760 2,301,785,760 2,301,785,760 2,301,785,760 11,508,928,800
104,000,000
115,016,543
115,016,543
115,016,543
115,016,543
115,016,543
575,082,715
10,683,000,000 11,789,406,942 11,976,508,346 12,175,155,710 12,381,182,333 12,592,150,765 60,914,404,096

Similar to the FAST Act’s highway
investments, its public transportation
investment levels will see a
VLJQLoFDQWSHUFHQWLQFUHDVHLQ
FY 2016, followed by annual increases
of 1.6 percent to 1.7 percent over the
subsequent four years. These
investment levels exceed projected
LQpDWLRQE\DWRWDORIPLOOLRQ
RYHUWKHQH[WoYH\HDUV 6HHFKDUWWR
the right.)

FAST Act Proposed Obligations for
Federal Aid Transit Program

$12.6


%LOOLRQVRI

Authorizations - General Fund
Capital Investment Grants
Administration




$11.4





$10.7

2015

2016

2017

)$67$FW1RPLQDO7UDQVLW2EOLJDWLRQV

2018

2019

2020

$GMXVWHGIRU,QpDWLRQ

6RXUFH$57%$DQDO\VLVRI)$67$FW,QpDWLRQIRUHFDVWIURP&%2 V$XJXVWUHSRUWk$Q8SGDWHWRWKH%XGJHWDQG(FRQRPLF
Outlook: 2015 to 2025.”
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Transforming the T: How MBTA Reform Can Right
Our Broken Transporta�on System
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INTRODUCTION
The most amazing thing about the collapse of public transit last February under the weight of Boston’s snowiest winter
in recorded history was not that it happened, but that it didn’t happen sooner. The Massachuse�s Bay Transporta�on
Authority (MBTA, also known as the T) owes nearly $9 billion in debt and interest and has a $7.3 billion maintenance
backlog. By 2010, just six of 57 maintenance projects with a safety ra�ng of “cri�cal” could be funded1 and 82 percent
of commuter rail coaches and locomo�ves were at least 22 years old.
Un�l scal year 2001, the MBTA informed the state legislature at the end of each year what its decit was for the
previous 12 months, and the commonwealth wrote a check to cover it. That system was replaced by one in which the T
receives the revenue from one penny of the state sales tax and assessments from the municipali�es it serves in addi�on to money from fares, rent on its real estate holdings, parking fees, adver�sing revenue, and other internally generated funds. But in recent years, “forward funding” has broken down. The sales tax was increased from 5 to 6.25 percent and state taxpayers have had to kick in hundreds of millions of dollars to cover MBTA shor�alls.
Legisla�on passed in the wake of last winter’s meltdown created a Fiscal and Management Control Board (FMCB)
to oversee the MBTA. Their rst report to the legislature earlier this year disclosed that without addi�onal state help,
the T is looking at a $170 million shor�all for the current year, which is projected to grow to $427 million by scal 2020.
Expenses are rising at a 4.4 percent annual rate, while revenues are increasing by just 1.6 percent per year.2
The FMCB has already taken a number of steps to address the MBTA’s problems. A 2015 report by a special
panel appointed by Governor Charlie Baker to review the MBTA in the wake of last winter’s collapse had iden�ed that
the T was unable to actually execute billions in planned capital spending over a recent ve-year period.3 Total capital
spending was $740 million last year; that will increase to $1.05 billion during scal 2016.
The MBTA needs to spend $472 million annually on state of good repair (SGR) just to keep the $7.3 billion maintenance backlog from growing. Between 2009 and 2014, the T spent an average of $378 million per year on SGR, but that
increased to $552 million between September 2014 and August of this year. To provide a sense of the magnitude of
the maintenance backlog, the T would have to spend $765 million annually to eliminate it over 25 years.4
As we approach another winter, the MBTA has also implemented an $82.7 million winter resiliency program that
includes replacing third rails, third rail heaters, and purchasing addi�onal trac�on motors.
It would be impossible to address everything that needs to be done to turn the MBTA around in this brief, but I
will set forth recommenda�ons for reforms in several important areas.
I. Crea�ng a Customer‐Service Culture
Providing excellent customer service increases ridership, which provides desperately needed revenue. Customer service should be the MBTA’s top priority.
To achieve this goal, the MBTA should establish a set of customer-service focused metrics, put them on the T
website, and constantly update the system’s performance. Among the metrics could be on-�me performance and a
“passenger comfort index” based on things like the percentage of vehicles with working heat, air condi�oning, and WiFi. The commonwealth should assume a por�on of the MBTA’s debt based on the agency’s success in achieving these
goals.
II. Fares
The MBTA should aim to increase the por�on of its opera�ng costs that is covered by fare revenue from 40 percent to
45 percent, which would put it more in line with other major US transit systems. Achieving this goal would reduce the
T’s annual decit by more than $60 million. Regular, modest fare increases will be required to increase the fare recovery ratio.

1

MBTA Review, David F. D’Alessandro, Paul D. Romary, Lisa J. Scannell, Bryan Woliner; November 1, 2009, p. 24.

2 MBTA Fiscal Management and Control Board Report #1, September 22, 2015, pp. 11 & 16.
3 Back on Track: An Action Plan to Transform the MBTA, Governor’s Special Panel to Review the MBTA, April 8, 2015, p.21.
4 MBTA Fiscal Management and Control Board Report #1, p.32.
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Transit Agency Fare Box Recovery Ratio

The MBTA should also develop a more exible fare policy that includes pairing fare increases with discounts for
low-income riders, which has been made possible by advances in smart card technology. The most basic purpose of
transporta�on is to facilitate economic growth, and that includes providing low-income residents with access to jobs
and an opportunity to climb the economic ladder.
But the T is also broke, so it must recoup the revenue lost to fare discounts. That can be achieved by a combina�on of raising fares on other riders and cu�ng costs.
Two savings opportuni�es—reforming the The Ride, the MBTA’s paratransit service, and contrac�ng out bus maintenance—are discussed later in this brief. The T should also eliminate late-night service, as the FMCB recently recommended. Promises by local businesses to support the service have not materialized and the MBTA subsidizes those
riding between 12:30 and 2:00 am on weekend nights to the tune of $13.38 per rider. All told, the service loses $14
million annually, and that money would be better spent making the T more accessible to low-income residents.5
Savings would prevent other MBTA riders from having to make up all of the revenue lost to fare discounts,
but some of the burden would inevitably fall on those customers. Convincing more affluent customers with
multiple transportation options to pay more and continue to ride the MBTA will require the laser-like focus on
customer service mentioned above.
III. Expansion
There is no single cause for the condition the MBTA finds itself in today, but it’s safe to say that no single factor is more responsible than the system’s unrestrained growth over the past quarter-century. During that time,
the T has expanded faster than any other major American transit agency.6
Much of the growth can be traced back to a consent decree entered into with environmental groups
during the waning days of the Dukakis administration in 1991. The Conservation Law Foundation had sued to
stop construction of the Central Artery/ Tunnel Project (known as the Big Dig) unless steps were taken to mitigate the effect on air quality as a result of the additional vehicular traffic the project would accommodate. Despite evidence that there would be no detrimental impact because traffic that had been gridlocked would
move as a result of the Big Dig and the fact that building new transit lines was perhaps the most expensive
way to improve air quality, the parties entered into a consent decree that required the commonwealth to complete billions of dollars worth of expansion projects.

5 “Can late-night MBTA service be Saved?” By Shirley Leung, The Boston Globe, November 20,2015
6 MBTA is the Fastest Expanding Transit System, by Gregory W. Sullivan, Pioneer Institute policy brief, March 2015.
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Because the mandate came with no funding source to pay for construction, operation, or maintenance of new
transit assets, these Central Artery mitigation requirements were largely paid for by borrowing and diverting money from
maintenance, which have contributed to the $9 billion owed in debt and interest and $7.3 billion maintenance backlog.
Given the MBTA’s dire finances and recent history of aggressive expansion, no major expansion projects
should be undertaken beyond those required by law (such as the troubled Green Line extension) un�l the state of
good repair backlog is eliminated. When expansion projects are undertaken, budgets should be based on construc�on,
opera�ng, and maintenance costs over the project’s lifecycle, not just construc�on costs.
IV. Reform the Ride
The Ride, the MBTA’s on-demand service for disabled riders who can’t use buses and trains provided about 2.2 million
one-way trips in scal 2014 at an average cost of $49.88 per trip. In contrast, the state’s Execu�ve Oﬃce of Health and
Human Services’ Human Service Transporta�on (HST) Oﬃce provided about 3 million similar trips at $17.57 per trip7, or
about one-third the cost of The Ride.
There are several reasons for the cost disparity. The Ride has three exclusive contracts that cover diﬀerent geographic regions of the commonwealth. Regardless of the needs of the individual being transported, The Ride sends a
vehicle capable of providing maximum service. By contrast, HST uses a paratransit broker that contracts with 364 transporta�on companies that compete on price to provide the level of service appropriate to each individual customer.
Most of the HST vendors are cabs.
According to HST’s 2014 annual report, there was more than one passenger on board for all or part of 64.5 percent of HST trips. Since The Ride contractors are paid by the trip, there is a disincen�ve to double up. Not surprisingly,
there was an average of just 0.89 passengers per revenue mile on each paratransit vehicle in 2013.8
The Ride also automa�cally provides door-to-door service rather than curb-to-curb service. The Americans with
Disability Act allows, and HST provides, less expensive curb-to-curb service as long as door-to-door is provided upon
request.
The MBTA’s contracts with The Ride providers can be cancelled with 30-days wri�en no�ce. The T should cancel
the contracts and adopt the HST model. Bringing costs down to the HST level would save $491.9 million over six years,
or about $82 million per year9, with no diminu�on of service quality.

7 See http://pioneerinstitute.org/better_government/how-to-save-the-mbta-over-100-million-a-year/, retrieved
December 5, 2015.
8 Ibid
9 Ibid
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The authority has launched a pilot program that allows customers who use The Ride to hail a subsidized ride with
a handicapped accessible taxi, which could save as much as $16 million a year if implemented across the system. Also
under considera�on are partnerships with ride-hailing services like Uber and Ly� that would allow The Ride customers
to schedule an accessible vehicle to transport them on demand at no addi�onal cost to the passenger.
V. Contract out Bus Maintenance
The MBTA should take advantage of the three-year exemp�on from Massachuse�s’ an�-priva�za�on statute, known
as the Pacheco Law, which was enacted earlier this year to contract out maintenance for its buses. In 2013, the T had
the highest maintenance costs per hour of bus opera�on of 425 US bus transit agencies.10
The Federal Transit Administra�on-sponsored Integrated Na�onal Transit Database Analysis System allows researchers to determine which transit agencies are suﬃciently similar to be considered “peers.” The table below shows
that, as measured by vehicle revenue mile, MBTA bus maintenance costs were 92.2 percent higher than the average of
its ve peers in 2013.11 Had bus maintenance costs been the same as the average of its peers, the T would have saved
$49.8 million.12

Among the reasons for the high costs was staﬃng levels. The MBTA had more full-�me maintenance employees
per vehicle revenue miles than any of its peer agencies and its staﬃng rate was 59.6 percent above the average for its
ve peer agencies.13
The high bus maintenance costs can’t be blamed on a lack of capital investment or the age of the T’s buses. Between 2004 and 2013, MBTA capital expenditures on buses were 19.7 percent above the average of its peer agencies. T
buses were older than the average of its peers, but by less than one year.14
A November review by the Massachuse�s Department of Transporta�on conrmed the MBTA’s high bus maintenance costs.15
VI. End Final and Binding Arbitra�on
The MBTA is the only place in Massachuse�s’ public sector where binding arbitra�on se�lements are not subject to
approval by another en�ty such as a city council or board of selectmen. Even the state Superior Court has noted that its
ability to review the decisions is quite limited.
10 Ibid
11 Ibid
12 Ibid
13 Ibid
14 Ibid
15 Massachuse�s Department of Transporta�on, Bus Maintenance: Overview on Current Cost Structure and Benchmarks (Dra�), November 2, 2015.
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The impact of nal and binding arbitra�on on the MBTA can be illustrated by a recent episode that began when a
state law was enacted in 2009 to save the MBTA $30 million by moving its employees into the Group Insurance Commission, which provides health insurance to state employees. The MBTA’s Carmen’s Union challenged the shi�, but it
was upheld by the state Superior Court.
But the union then led a complaint with the US Department of Labor and the ma�er was ul�mately submi�ed
for nal and binding arbitra�on. The arbitrator ordered that no employees could be shi�ed un�l the arbitra�on was
concluded. The MBTA calculated that the delay cost then $61 million.
When the arbitrator ruled, MBTA employees were granted several benets that are unavailable to state employees,
which means an arbitrator was essen�ally able to overrule a law passed by the legislature and signed by the governor.
That same legislature should end nal and binding arbitra�on and force the T to operate by the same rules as the rest
of the public sector in Massachuse�s.
VII. Move MBTA Employees and Re�rees into the State Pension Fund
The $1.6 billion MBTA Re�rement Fund (MBTARF) oversees pensions for 12,000 ac�ve and re�red public employees
and is par�ally funded by taxpayers. But it is organized as a private trust, which means it is not subject to public records
laws and releases only certain nancial documents to the public. As a result, it was almost two years before the public
learned that the fund lost a $25 million investment in a hedge fund represented by the MBTARF’s former execu�ve director.
Other recent events have cast doubt on the fund. A study coauthored by Harry Markopolos, the whistleblower in
the Bernie Madoﬀ case, found the MBTARF overstated its nancial health by as much as $470 million, or 29 percent of
the fund’s value.16 The study also found that the fund changed its accoun�ng methods three �mes in three years to put
the best face on its nancial health and used mortality tables that were more than 20-years-old to project its long-term
obliga�ons.
Markopolos and Boston University Finance Professor Mark Williams also found that the MBTARF increased the
assumed rate of return on its investments from 7.5 percent to 8 percent to make its nances look be�er. This comes at
a �me when other pension funds are reducing return assump�ons. The fund’s long-term rate of return has been 6.73
percent.17
The MBTARF was 81 percent funded in 2008, but it is currently only about two-thirds funded. That goes down to
less than half if Markopolos and Williams are right about the fund oversta�ng its nancial health by $470 million.
The growing unfunded liability comes despite increased MBTA contribu�ons, which rose by 46 percent between
scal 2012 and scal 2016. Since 2001, T wage costs have risen by 50 percent, but pension costs are up 250 percent.18
Three-quarters of the increased pension costs are funded by the MBTA, not employees.
One of the main reasons for these skyrocke�ng costs is that, unlike for state employees, MBTA employee pension
contribu�ons are subject to collec�ve bargaining and not set in statute. State employees pay about 10 percent of salary
toward pension, while T employees paid about 5.5 percent in 2012.19
And while the now-famous “23 and out” provision that allowed many MBTA employees to re�re in their 40s with
a healthy pension is now gone, T pensions remain richer than their state counterparts. Workers can s�ll re�re and
begin to collect at 55 if they have 25 years on the job, and unlike state employees, they can use back pay and unused
vaca�on �me to “spike” their pensions.
It’s clear that the MBTARF’s condi�on is deteriora�ng, but since it’s not subject to public records laws, it’s hard to
know just how much or all of the reasons why. It’s also clear that taxpayers could be on the hook for pension fund
shor�alls at the T.
State leaders could pass legisla�on to make the fund public and submit it to all the same requirements as other
public pension funds in Massachuse�s, but the fund would s�ll take in less from workers and pay richer benets than
other public pension funds. Although it is a complicated process, the be�er approach would be to phase out the
MBTARF and enroll new employees in the state pension fund.
16 “Madoﬀ whistle-blower sounds alarm on T pension fund,” by Beth Healy, The Boston Globe, June 27, 2015
17 Solvency and Insolvency of the MBTA Re�rement Fund, by Iliya Atanasov, Pioneer Ins�tute Policy Brief, February 2014, p.3
18 Tes�mony of Iliya Atanasov before the Joint Commi�ee on Public Service, February 25, 2014.
19 h�p://pioneerins�tute.org/be�er_government/the-end-of-the-line-for-the-mbta-re�rement-fund/, February 20, 2014, retrieved December 5, 2015.
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CONCLUSION
The MBTA didn’t become a mess overnight, and decades of deteriora�on will take �me to reverse. By themselves, the
recommenda�ons included in this policy brief will not x the T. Many other problems, such as rampant absenteeism
and awed contrac�ng systems (as currently demonstrated by cost overruns on the Green Line extension) must also be
addressed, but these are a star�ng point for common-sense reforms that can get the MBTA on the road to recovery.
As we saw last winter, the MBTA is a backbone not only of Boston’s economy, but of the region’s. Fixing it will
take reform, restraint, and revenue, but the return on that investment would be signicant for genera�ons to come.
Charles Chieppo is an Innova�ons in American Government Fellow at Ash Center for Democra�c Governance and Innova�on. From 2003 to 2005, Chieppo served as policy director in Massachuse�s’ Execu�ve Oﬃce for Administra�on and
Finance, where he led the Romney administra�on’s successful eﬀort to reform the commonwealth’s public construc�on
laws, helped develop and enact a new charter school funding formula, and worked on a variety of public employee labor
issues such as pension reform and easing state restric�ons against priva�za�on.
Previously, he directed the Shamie Center for Be�er Government at Pioneer Ins�tute, a think tank with which he is
s�ll aﬃliated as a senior fellow. While at Pioneer, Chieppo served on the MBTA’s Blue Ribbon Commi�ee on Forward
Funding and has wri�en and commented extensively on T and other transporta�on issues. He was a contributor to
“MBTA Capital Spending Derailed by Expansion,” by the Massachuse�s Taxpayers Founda�on with Pioneer Ins�tute,
which won the Government Research Associa�on’s “Most Dis�nguished Research” award.
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The Attorney General’s Bid Protest Unit
and the Superior Court Weigh In On SelfRestricted Filed Sub-Bids In A Pair Of
Related Bid Protests
By: Chris Morog

Hinckley Allen & Snyder LLP

T

he Attorney General’s office recently
issued a detailed bid protest decision
rejecting the practice of excluding
direct costs, general conditions costs
(overhead) and profit from self-restricted filed
sub-bids and carrying those costs in the general
bid instead. When that happens, the sub-bid
is not for the “complete work as specified”
as required by M.G.L. c. 149, §§ 44E and 44F
and there is unequal footing in violation of the
competitive bidding laws. When the aggrieved
bidder sought injunctive relief in Superior Court
to obtain the award of the contract despite the
Attorney General’s decision and subsequent
disqualification of the bid by the awarding
authority, the Superior Court judge denied the
requested injunction.
The protests arose out of a pump station
improvements and rehabilitation project. The
apparent low general-bidder restricted its filed
sub-bids for five sub-trades to itself. In so doing,
the apparent low bidder’s filed sub bid prices
were more than $1 Million lower than the lowest
unrestricted filed sub-bid for these same trades,
yet its overall general bid was only approximately
$20,000 lower than the next general bidder.
This disparity prompted three other bidders and
four construction trade associations to file a bid
protest with the Attorney General’s Bid Protest
Unit. The protestors argued that the $1 Million
difference in the general bid price represents
costs of work, including overhead and profit,

which were inappropriately and unfairly excluded
from the apparent low-bidder’s self-restricted
filed sub-bids and included in the general bid.
The Attorney General agreed.
There was no dispute that the apparent lowbidder carried overhead and profit allocable to
its filed sub-bids in its general contract price.
Therefore, the Attorney General addressed: (1)
whether the apparent low-bidder is permitted to
shift overhead and profit from its filed sub-bids
to its general bid; and (2) relatedly, whether the
general bid should have excluded costs allocable
to the filed sub-bids.
(1) The Apparent Low Bidder Violated The Competitive
Bidding Laws By Shifting Its Filed Sub-Bids Costs To
Its General Bid. Reading the provisions of M.G.L.
c. 149, §§ 44E and 44G together, the Attorney
General concluded that the term “labor” – as
used in the statutes – necessarily includes
labor performed by estimators, purchasers or
other involved overhead personnel. Otherwise,
no contractor would ever be compensated
for personnel costs such as estimating and
submitting substitutes. According to the
Attorney General, this “makes no sense”
because these overhead items “are a large part
of any bid.”
Therefore, the Attorney General concluded that
these labor costs should have been included in the
apparent low-bidder’s self-restricted filed sub-
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bids. If a bidder were permitted to exclude general
conditions and profit from its restricted filed subbids, it would not be “on a par” with the other filed
sub-bidders who carried those costs in their bids.
This is consistent with the statute, which requires
that the Item 1 (general bid) costs and the Item 2
(filed sub-bid) costs be “segregated.” These costs
were not segregated in the apparent low-bidder’s
bid, which mandated rejection not only of the
general bid, but of the five sub-bids as well. And
even though profit is not a “cost,” it would be a
violation of equal footing if profit were excluded
from some, but not all filed sub-bids.
(2) The General Bid Should Not Have Included Overhead
And Profit that Was Allocable to the Filed Sub Bids;
Otherwise, Equal Footing Is Disturbed. The Attorney
General noted that, by excluding allocable
overhead and profit from its filed sub-bids, the
apparent low-bidder “assured” and “guaranteed”
that its filed sub-bids are the lowest for the project.
As a result, since filed sub-bidders are not bidding
in “the same way” if one of them shifts overhead
and profit to its general bid, there is a violation of
equal footing. This is not a waivable violation and
the general bid should have excluded overhead
and profit allocable to the applicable subtrades.

including overhead, general conditions, and profit.
Thus, the Superior Court rejected the bid protest
because the awarding authority’s actions that
followed the Attorney General’s decision were not
arbitrary, capricious or illegal.
Taken together, the Attorney General’s decision
and the subsequent ruling of the Superior
Court represent a resounding rejection of a
bid practice which arguably rose to the level of
unfair bid manipulation. Bidders cannot submit
restricted below-cost sub-bids which are not
for the complete work and hide those subtrade
costs in their general bids. Doing so violates the
competitive bidding scheme and requires rejection
of the offending filed sub bids and general bid.

As a result, the Attorney General allowed the bid
protest. But this was not the end of the story.
In light of the Attorney General’s decision, the
awarding authority awarded the contract to a
different bidder. This decision prompted a request
for injunctive relief by the bidder aggrieved by the
Attorney General’s decision to retain the award
of the contract in the Superior Court. Finding
the Attorney General’s reasoning persuasive, the
Superior Court denied the requested injunctive
relief and agreed that the bidding statutes clearly
required sub-bidders to include all costs for the
entire work of the sub-trade in their filed sub-bids,
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Company History and Profile
Originally founded in 1972, Liddell Brothers, Inc. started off with the
focus of supplying rental equipment such as drums, portable message boards,
arrow boards and cones to contractors, cities and towns throughout the Northeast. Liddell Brothers provided first-class 24 hour service to all its customers
and quickly became the preferred subcontractor.
The 1980’s brought about big changes for the small rental company.
Liddell Brothers began manufacturing and installing warning, route and regulatory signs to increase their advantages over competitive rental contractors. The company’s success with sign
work led to the growth of additional divisions, such as the installation of overhead signs and structures, pavement markings and guardrail. By the 1990’s Liddell Brothers was aggressively bidding as a general contractor
on a spectrum of highway construction work throughout New England.
Liddell Brothers was introduced to the technical world of the Intelligent Transportation System (ITS)
in the 1990’s. The highway construction industry was advancing and Liddell Brothers recognized a great opportunity to expand even further. Liddell Brothers began installing ITS equipment and related structures and
the firm incorporated this specialty into its portfolio of roadway contracting projects. Liddell’s experience includes the construction, installation, integration, and testing of a wide range of ITS and related communications equipment, such as:

•
•
•
•
•
•

Changeable message signs, including travel time displays
Highway cameras
Radar vehicle detectors
Bluetooth readers
Smart Work Zone systems
Hardwired and wireless communications

(A Fiber Optic project completed in 2014 for the NHDOT, running from Manchester to Concord with a contract value of $6,086,327)
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Today, Liddell Brothers, Inc. is a full service, multi-division contractor currently employing approximately 100 full time employees, all who are well trained and have a diverse knowledge of the highway construction industry. Our corporate main office is located in Halifax, Massachusetts and our project resume includes successful federally funded highway construction and ITS projects extending from Maine to Florida, all
of which have been completed on time and exceed customer satisfaction.
The LB logo is a well recognized symbol of traffic safety setups up and down the roadways of the New
England states and beyond. With successful projects completed and currently in progress in the States of Massachusetts, New Hampshire, Vermont, Maine, Rhode Island, Connecticut, New York, and as far south as Florida.
Over the years Liddell Brothers has earned the reputation as “A Leader in the Industry.” It is believed
that this is due to the ability to serve customers in an efficient and timely manner with top of the line equipment and skilled laborers. Liddell Brothers prides itself in the dedication to state agencies and contractors we
work with and to the simple fact that over four decades later, customers are still calling us 24 hours a day, 7
days a week to rent traffic control products and meet any of their traffic control, ITS or signing needs. (shown
on the cover are pictures of various sign updating projects throughout New England)
Continuously advancing with the industry with new and upcoming roadway equipment such as the Real Time Travel Maintenance equipment (RTTM) and All Electronic Tolling Systems (AETS), Liddell Brothers
has stepped in to the future with MassDOT and jumped in with both feet acquiring new equipment and new
employees to suit the needs for these new aspects of highway construction.
Recently, Liddell Brothers established a Technology Division within the company to focus on providing additional construction, maintenance and consulting services for ITS, communications and technology projects.
Gary, Mark and Tim continue to work side by side on a daily basis. Also working for the company are
Gary’s two sons, Jake and Theo and Tim’s three sons, Josh, Marc and TJ. Liddell Brothers has reached beyond its anticipated expectations from 1972 and continues to grow for the next generation.
The past 43 years have been a challenge and an education, but most of all an indescribable experience
for all involved. Liddell Brothers thanks all those who stood behind us over the years. The company definitely
would not be what it is today without the dedication, loyalty and hard work of our employees.
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Key Person Insurance
A way for businesses – especially niche businesses –
to address a major risk.
By Todd J. McDonald, Certified Family Business Specialist • Broadstone Advisors, LLC

Who are the people most crucial to
your business? Have you taken steps to
insure them?
At every company, there are certain people whose
absence would cause day-to-day operations to
grind to a halt. If they die or become disabled, the
future of the company may be jeopardized.
Key person insurance is designed to help
businesses deal with this kind of major disruption.
Its payout can offer some monetary relief so that
operations can continue running smoothly.

Small & large businesses choose key
person insurance for a variety of
reasons. The insurance benefit can be used
to settle outstanding loans, and to fund the
recruitment and training of a new hire. Key person
insurance benefits may also help in an ownership
transition, and become a component in an
executive compensation plan. If a key person dies,
the business owner(s) may want to provide his or
her spouse or family with the equivalent of their
salary for a time.

How easy it is to arrange this type of
insurance? In a word, very. As private insurance,
it requires no IRS filings or disclosures. In the case
of key person life insurance, both permanent life
and term life options may be explored. Typically,
term coverage is the choice.1,2
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Key person disability insurance amounts to an
insurance contract, whereby the policy provides
coverage up to a certain age or a certain date – for
example, the end of the period in which monthly
cash benefits are paid to the disabled employee, or
the retirement date of the employee.
The payout from a key person insurance policy
is tax-free. As a tradeoff for that, the premium
payments are not tax-deductible. Typically, the
company owns the policy, pays the premiums and
is listed as policy beneficiary.2,3

This is the kind of perk that can help
you attract & keep good employees. The
knowledge that a manager or executive can count
on some financial support in the event of a health
crisis, the understanding that his or her family
could receive insurance benefits in the event of a
tragedy – this may make a job offer that much more
compelling.
Key person insurance can even be continued after
the key employee retires or transfers his or her
ownership interest – a nice addition to that person’s
retirement package.

Key person insurance can also boost
your standing as you seek financing. It
can give your business added financial stability that
might help its loan prospects and credit position.
If you apply for a business loan, the question of
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whether you have key person insurance will come
up quickly. If your company lacks key person
coverage, the loan may not be forthcoming. If
you intend to apply for a loan guaranteed through
the Small Business Administration, key person
insurance is often a prerequisite.4

Niche businesses arguably need this
coverage the most. A software development
firm, a biomedical company, any kind of business
where the owner or employees must have “expert”
knowledge of a discipline or an industry ... these
businesses may be most at risk if a key employee
dies or is left disabled.

Does your company lack key person
insurance? Too many businesses do. While
insuring a company’s information, equipment
and inventory against loss is par for the course,
insuring a business against the loss of human and
creative capital is not. A loss of knowledge and
mastery can spell the end for a business that has
transitioned from survival to success, and even for
an established sole proprietorship or partnership.
Look into this today, for you never know what
tomorrow may hold.

Todd J. McDonald is a Certified Family Business Specialist and founder of Broadstone Advisors, LLC, based in Albany, NY. Todd may be reached directly at
518.449.4527or via email at tmcdonald@financialguide.com.
Todd McDonald is a registered representative of and offers securities, investment advisory and financial planning services through MML Investors Services, LLC.
Member SIPC. Supervisory office: 8 Southwoods Boulevard, Albany, NY 12211. (518) 463-5533.
This material was prepared by MarketingPro, Inc., and does not necessarily represent the views of the presenting party, nor their affiliates. This information has been
derived from sources believed to be accurate. Please note - investing involves risk, and past performance is no guarantee of future results. The publisher is not engaged
in rendering legal, accounting or other professional services. If assistance is needed, the reader is advised to engage the services of a competent professional. This
information should not be construed as investment, tax or legal advice and may not be relied on for the purpose of avoiding any Federal tax penalty. This is neither a
solicitation nor recommendation to purchase or sell any investment or insurance product or service, and should not be relied upon as such. All indices are unmanaged
and are not illustrative of any particular investment.
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4 - sba.gov/offices/headquarters/oca/resources/4950 [11/9/15]
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Massachusetts’
Highest Court Vacates
Coghlin v. Gilbane:
The Construction Manager at Risk Method
Does Not Eliminate the Owner’s Implied
Warranty of Plans and Specifications
By Jonathan T. Elder, Esq. and Robert T. Ferguson, Esq.

On September 2, 2015, the Massachusetts Supreme Judicial Court (SJC) issued
its long-awaited opinion in Coghlin v. Gilbane, a case that presented questions
of first impression regarding the scope of design liability in the context of the
construction manager at risk (CMAR) project delivery method. The case reached
the SJC after the Superior Court concluded that certain traditional construction
law principles did not apply to CMAR contracts.1 The SJC disagreed.

A

lthough the SJC acknowledged
differences between the role of
the CMAR under 149A projects
and that of the general contractor
under traditional design-bid-build projects,
the SJC concluded that those differences
are not so great as to eliminate the owner’s
implied warranty of the contract plans and
specifications. Despite the CMAR’s increased
involvement in the design process, it is the
owner that “ultimately controls the design and
is the final arbiter of it.” The SJC rejected the
notion that the CMAR’s having obligations
related to design consultation made the CMAR
“the guarantor against all design defects, even
those that a reasonable CMAR would not have
been able to detect.” The SJC held that the
legislature could not have intended such a result
when it enacted Chapter 149A.

Nevertheless, the SJC concluded that the
implied warranty on CMAR projects is more
limited than in the traditional design-bid-build
context. Because the CMAR participates in
the design process, the CMAR can benefit
from the implied warranty only where both
of the following are met: (1) it has acted in
good-faith reliance on the design, and (2) it
has acted reasonably in light of its own design
responsibilities. The application of this standard
will depend on the facts of a given case. For
example, as the CMAR’s participation in the
design process increases, so does its burden to
show a breach of the implied warranty.
Turning to the contract at issue in the case, the
SJC held that the CMAR-related aspects of the
contract do not by themselves eliminate the
implied warranty; without an express disclaimer,
which was absent in the contract at hand,

Hinckley Allen filed an amicus brief on behalf of AGC of Massachusetts and previously published a client alert discussing
Coghlin v. Gilbane, which is available here: http://www.hinckleyallen.com/publications/legal-update-the-coghlin-v-gilbane-appeal-and-its-impact-on-construction-managers-at-risk-under-chapter-149a/.
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the implied warranty applies. In fact, the SJC
concluded that the language of the contract
actually supported its finding of an implied
warranty, by making clear that the Division of
Capital Asset Management and Maintenance
(DCAMM), Massachusetts’ agency in charge of
state capital projects, maintains authority and
control over the project design.
The SJC also held that the indemnification
provision of the parties’ CMAR contract did
not bar the CMAR’s third-party claims against
DCAMM, but that the indemnification provision
must be interpreted in light of the implied
warranty, something the Superior Court did
not do. The CMAR is obligated to indemnify
the owner from claims arising out of the
CMAR’s performance of the “work,” which
does not include supervising or overseeing
the work of the owner’s designer. Because the
indemnification obligation does not extend to
claims arising out of the performance of the
designer’s work, the CMAR is not required to
indemnify the owner against claims caused
by design defects in breach of the implied
warranty.

specifications. It behooves CMARs to carefully
examine the language of their contracts in light
of this decision and to be alert to language that
attempts to disclaim the implied warranty, which
could eliminate that warranty regardless of the
SJC’s decision in Coghlin v. Gilbane.
All in all, the SJC’s decision marks an important
victory for CMARs and (hopefully) restores a
sense of order for construction managers in
Massachusetts. It is the first big decision under
Chapter 149A, but it likely will not be the last.

In light of these conclusions, the SJC vacated
the Superior Court’s dismissal of the CMAR’s
third-party claims against the project owner and
sent the case back to the Superior Court.
When the Superior Court issued its original
decision in this case last year, it created
widespread fear among construction managers
that signing on to CMAR contracts would
forever mean taking on ultimate design
liability for the project. Although the SJC’s
decision should put most of those fears to
rest, construction managers performing under
CMAR contracts must keep in mind that they
now bear a greater burden to show a breach
of the owner’s implied warranty of plans and
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Don’t dig yourself
into trouble...
The Perfect Excavation:
• Pre-mark the location of intended
excavation using white stakes, paint or flags.
• In MA, ME, NH and RI, notify Dig Safe® at least
72 business hours in advance.
• In Vermont, notify Dig Safe® at least 48 business
hours in advance.
• Notify non-member facility owners.
• Maintain the marks placed by underground facility owners.
• Use caution and dig by hand when working within 18”
of a marked facility.
• If a line is damaged, do not backfill. Notify the affected
utility company immediately if the facility, its protective
coating, or a tracer wire is damaged.
• Call 911 if the damaged facility poses a risk to public safety.
• Know your state’s excavation requirements. Go to digsafe.com
for educational material and current laws.

Call

before you dig.
digsafe.com

Call Dig Safe®. It’s Smart, It’s Free, and It’s the Law.
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EJ is driven by unparalleled customer care,
exceptional solutions, global expertise, and
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Learn more at ejco.com or call 800 626 4653
East Jordan Iron Works is now EJ

