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THE DRISCOLL DIFFERENCE:

Your key to
obtaining the
expertise
needed to
meet your
bonding
needs.
A

fter serving major contractors for more
than 50 years, the Driscoll Agency truly
understands the unique risks, insurance requirements and surety demands of the construction
industry.

“The entire surety bonding team at
Driscoll has the experience, expertise
and industry contacts to give us the best
possible representation and service.
In an industry as specialized as ours,
we wouldn’t consider letting any other
agency handle this important need of
our company.” – Satisfied Client

Managing risk can be very difficult. Which is
why it’s critical to obtain adequate and proper
insurance coverages. Our underwriting specialists
will work with your best interests in mind when
proposing solutions to your insurance needs.
When it’s time to navigate through the complexities of surety bonding, you can rely on our
expertise and connections to get you aggressive representation and unbeatable access to
industry decision-makers.

To discover the Driscoll difference, contact
Tim Lyons, Bond Department Manager at
781-421-2560 or tlyons@driscollagency.com.

The Driscoll Agency, Inc. • 93 Longwater Circle, Norwell, MA 02061 • Phone (781) 681-6656 • Fax (781) 681-6686 • www.driscollagency.com
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C OMING E VENTS
BOARD OF DIRECTORS MEETING
Tuesday August 4, 2015
7:30 a.m., CIM Office
Norwood, MA

BOARD OF DIRECTORS MEETING
Thursday September 10, 2015
7:30 a.m., CIM Office
Norwood, MA

CHAIRMAN’S RECEPTION
SPONSORED

BY

Thursday, September 24, 2015
Hyatt Boston Harbor
101 Harborside Drive
Boston, MA 02128

BOARD OF DIRECTORS MEETING
Thursday October 15, 2015
7:30 a.m., CIM Office
Norwood, MA

If you are a member in good standing and would like pictures of your company at work to appear on the
cover of the CIM Construction Journal, please call the CIM office at 781-551-0182 and we will
schedule a photographer to come to your job site.
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Williams Stone
New England's Premier
Granite Curb Supplier

Our modern, wind-powered production facility
and granite quarry in East Otis, Massachusetts

We Maintain New England's Largest Inventory
With Short Lead Times, Competitive Pricing
and Reliable Service, All Since 1947
Williams Stone is an employee-owned company serving highway
contractors and curb setters across the Northeast with a wide variety
of granite curbing in finishes, sizes and detail components to meet
any project's most demanding specifications. And it's all quarried and
fabricated here in the United States.
n Vertical curbing, straight &
curved
n Bridge curbing, straight &
curved, pre-drilled
n Edge details: bull nose,
chamfer, buzzed, beveled
mountable
n Inlet stones, straight &
curved, single & double
n Sloped edging

n 90° Driveway corners
n Highway bounds, lettered &
unlettered, drilled
n Other components: straight &
curved handicap transitions,
block curb vertical-to-slope
transitions, square-back
180° bull-nose ends
n Finishes: sawn, split, polished,
thermaled, hammered, clean
back, rock face

If you need any of these curbing components for a current or future
project, email Williams Stone at granite@williamsstone.com or call
800-832-2052 for the largest inventory, friendliest service and fastest
delivery anywhere.

WS

Williams stone Company, inC.
1158 Lee-Westfield Road P.O. Box 278
East Otis, MA 01029-0278 Tel: (800)832-2052
Fax: (413)269-6148 www.williamsstone.com

SERVING THE NORTHEAST SINCE 1947
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Dedicated to exceeding your expectations.
Palmer Paving is an industry leading heavy highway civil engineering
construction firm, serving both public and private sector clients. With
our own HMA and aggregate processing plants, we are fully integrated
as a materials producer and roadway contractor for projects of any size.
We welcome your inquiries and look forward to helping you solve your
next site, road construction or infrastructure challenge.

www.palmerpaving.com

Palmer Paving Corporation, Inc
25 Blanchard Street,
Palmer, MA 01069
413-283-8354
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23 Arthur Street
Easthampton, MA 01027
413-527-6906

43 Old Coldbrook Road
Barre, MA 01005
413-283-8354
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1000 Page Boulevard
Springfield, MA 01104
413-737-4020

June 22, 20 15
Subject:

Reference:

MassDOT Highway Division
Construction Contract
Revised Specifications to Eliminate Retainage
Attached Miscellaneous Item for Contract Alteration

Dear Contractor,
Attached is an Alteration to your construction contract(s) with MassDOT. The Alteration
provides revisions to the language of Division I of the Contract to eliminate the withholding
of retainage from partial payments. Retainage will not be held on Highway Division contracts beginning July 1, 2015.
This Alteration is being made in accordance with Sections 4.02 and 5.01 of the Contract to
help ensure compliance with regulations·requiring timely release of full payment to subcontractors upon completion of their work and to better focus payment procedures on
quality of work and compliance with the contract provisions.
Along with the elimination of retainage, MassDOT will be implementing a Deficiency Report
(DR) system to formalize withholdings to address specific issues with the work. A copy of the
Highway Division Standard Operating Procedure for Deficiency Reports is included here for
your information.
Retainage already held on active contracts will be released based on a jobsite assessment of
the status of the work, the required submittals and other contract requirements. If deficient
or incomplete work exists, DRs may be generated to record and track these to resolution,
with associated withholding of appropriate funds pending resolution of the issues.
MassDOT will make every effort to release all retainage currently being held by the end of
2015.
This Alteration provides that as the Department will not hold retainage from the Prime, so the
Prime cannot hold retainage from subcontractors. Upon release of currently held retainage by
MassDOT, you are required to promptly release retainage to any subcontractors for their portion of the work. Withholdings associated with DRs can, however, be passed on to the subcontractors if their work is involved.
This Alteration is considered a no-cost revision to the contract.
Please be sure to incorporate copies of this Alteration into all copies of the Contract in use in
your organization.

Deputy Chief Engineer for Construction
Ten Park Plaza, Suite 4160, Boston, MA 02116
Tel: 857‐368‐4636, TTY: 857‐368‐0655
www.mass.gov/massdot

Leading the Nation in Transportation Excellence
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The Commonwealth of Massachusetts
DEPARTMENT OF TRANSPORTATION- HIGHWAY DIVISION

MISCELLANEOUS ITEM
Action Requested:

Alteration- Eliminate Retainage

Contract#:
Division:

Construction

Project I.D. #:
Project Location:

Project Description:
Vendor/Party Name and Address:
Federal Aid No.:
Description:
In accordance with the provisions of Division I, Sections 4.02 Alterations and 5.01 Authority of the Engineer, the Division I specifications are hereby revised to eliminate retainage. Specific revisions are herein
made to the text of the following sections of Division I as described on the attached document:
4.01
5.02
5.10
6.01
6.04
8.01
9.02
9.04

Intent of the Contract
Plans and Detail Drawings
Removal of Defective or Unauthorized Work
Source of Supply and Quality
Defective Materials
Subletting or Assignment off the Contract
Scope of Payments
Partial Payments

The alteration of this specification is considered a no-cost revision to the contract.
Approvals:
Construction Engineer

Date

Contracts & Records

Date

Deputy Chief Engineer for Construction Date

MHD CON/AGR-MOD 10-2007

Item No.:
Date:
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MASSDOT HIGHWAY DIVISION CONSTRUCTION SECTION
REVISIONS TO DIVISION I REQUIRED TO ELIMINATE RETAINAGE
AND SUPPORT DEFICIENCY REPORTS WITH WITHHOLDINGS
June 12, 2015

Section 4.00 Scope of Work
Subsection 4.01 Intent of the Contract
Insert the following after the 4th paragraph:
The Contract shall include technical submittals, schedule submittals, materials compliance submittals including samples and Certificates of Compliance (COCs), payroll records and any and all other submittals required by the plans
and specifications to support the physical work of the contract.
Section 5.00 Control of Work
Subsection 5.02 Plans and Detail Drawings
Insert the following as the last sentence in the paragraph before the submittal chart:
(...no extra compensation therefor.) The Engineer may withhold a portion of the payment until all required files
have been received and accepted.
Subsection 5.10 Removal of Defective or Unauthorized Work
Replace the last paragraph with the following:
Upon failure of the Contractor to remove and satisfactorily dispose of any or all defective or unauthorized work, and
to remedy the same after being so notified, the Engineer may withhold the estimated costs therefor from any moneys
due or to become due the Contractor until the work is corrected Upon the further failure of the Contractor to remove
and satisfactorily dispose of any or all defective or unauthorized work, and to remedy the same, the Engineer may
cause such defective work to be remedied, removed and replaced; and such unauthorized work to be removed, and
may deduct the costs therefor from any moneys due or to become due the Contractor.
Section 6.00 Control of Materials
Subsection 6.01 Source of Supply and Quality
Insert the following paragraph after the list of information required on a Certificate of
Compliance:
These Certificates of Compliance (COCs) shall be delivered to the contract site at the same time that the materials
are delivered and before such materials are incorporated into the work. Payment for the item in which the materials
are incorporated may be withheld until these COCs are received in a form that meets the contract requirements.
Subsection 6.04 Defective Materials
Replace this section with the following:
Materials not conforming to these specifications shall be rejected and removed from the work by the Contractor as
directed. No rejected material, the defects of which have been subsequently corrected, shall be used except with the
permission of the Engineer. Should the Contractor fail to remove non-conforming material within the time indicated
in writing, the Engineer may withhold the estimated cost of the removal and replacement of the non-conforming
material from any moneys due or to become due the Contractor. Upon further failure of the Contractor to remove and replace the non-conforming material, the Engineer shall have the authority to remove and replace the
material, and the cost of such removal and replacement will be deducted from any moneys due or to become due the
Contractor.
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Section 8.00 Prosecution and Progress
Subsection 8.01 Subletting or Assignment of the Contract
Insert the following after the 2nd paragraph:
The Contractor shall not withhold retainage on any subcontract.
Section 9.00 Measurement and Payment
Subsection 9.02 Scope of Payments
Insert the italicized language into the first paragraph:
The Party of the First Part will pay and the Contractor shall receive and accept the compensation as herein provided,
in full payment for furnishing all materials, labor, tools and equipment and for performing all work contemplated
and embraced under the Contract, and for providing all required submittals, reports, certifications and any other
paperwork or supporting documentation required by the plans and specifications, also for all loss or damage...
Remove the following language from the first sentence of the 2nd paragraph:
, or any retained percentage

9.04 Partial Payments
Replace the first 3 paragraphs with the following 2 paragraphs:
The Engineer shall biweekly make an estimate of the total amount of the work done from one estimate
to the next. The Department may reduce payment on any or all individual pay items to account for the estimated value of documented incomplete or non-conforming work related to that pay item, including, in
addition to the physical work, any submittals, Certificates of Compliance (COCs), reports, or other paperwork required to support the work of the item. The Party of the First Part shall retain from said estimates
an amount sufficient to cover claims which it may have against the Contractor and claims filed pursuant to
Chapter 149, Section 29 and Chapter 30, Section 39A and F of the General Laws. The Party of the First Part
shall pay biweekly to the Contractor while carrying on the work the balance not retained as hereinbefore provided. No such estimates or payment shall be required to be made when, in the Engineer's judgment, the
work is not proceeding in accordance with the provisions of the Contract, or when in his/her judgment the total
value of the work done since the last estimate amounts to less than $1,000.00.
There will be no retainage held from partial payments.
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COMMONWEALTH OF MASSACHUSETTS
MASSACHUSETTS DEPARTMENT OF TRANSPORTATION
STANDARD OPERATING PROCEDURES
SUBJECT: DEFICIENCY REPORTS FOR NON-CONFORMING WORK
EFFECTIVE

ISSUED

07/01/2015

06/22/2015

SUPERSEDES ALL PAGES OF
CSD 24-04-2-000 issued 06/01/2015

S.O.P. CSD 24-04-2-000
PAGE 1 of9
DISTRIBUTION
B
APPROVED

PURPOSE
This SOP establishes the procedure for preparation, issuance and close-out of Deficiency Reports
(DRs) for work that does not conform to the Contract requirements for Highway Division construction and maintenance contracts. DRs provide a tracking mechanism for work that requires corrective
action prior to Acceptance as well as a record of the resolution of the deficiency.
MassDOT Highway Division has eliminated the withholding of retainage on all construction and
maintenance contracts as of July 1, 2015. When the Contractor fails to complete work in accordance with the Contract requirements or fails to correct work that does not meet the Contract requirements in a timely fashion, a DR shall be written and money shall be withheld from periodic payments until such deficiencies are corrected to the satisfaction of the Engineer.
The DR is not meant to replace normal on-site tracking of in-progress work and routine partialpayments for incomplete, in-progress work activities. DRs are meant to record variances from the
Contract requirements in the following types of conditions:
• Work that has remained uncorrected as the construction has progressed beyond the
deficient location
• Work that is grossly inadequate or incorrect
• Work that will require substantial resources or time to correct
• Deficient work that has been ignored or denied by the Contractor
• Paperwork that has not been submitted even though the work covered by the paperwork is
in progress or completed
Some MassDOT contracts, generally on Design-Build Projects but also on some other very large
projects, provide for Non-Conformance Reports (NCRs). A DR and an NCR provide the same function. With the issuance ofthis SOP, the term "NCR" will be reserved for reports written by
a Contractor to self-report issues with their own work. The term "DR" will be used for reports written by the Department to record issues with the Contractor's work as described by this SOP.
GENERAL
Work that does not meet the Contract requirements, including materials and paperwork in addition to
physical work, will be documented when identified, and tracked to resolution using a Deficiency Report (Form CSD-785).
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Materials that do not meet the Contract requirements will be documented and tracked to resolution
using a Materials Non-Conformance Report (Form RMS-784), which will be an attachment to a Deficiency Report (Form CSD-785).
It is important that deficient work or materials be documented as the work progresses. Deficiency Reports should not be written "after the fact" but should be generated as soon as a deficiency
is identified.
All physical work that does not meet the Contract requirements must be resolved in accordance
with the provisions of Subsection 5.03 of the Standard Specifications. The work must be determined to be one of the following:
• In reasonable conformance with the Contract, i.e. work falls within the tolerances specified
or within otherwise reasonable tolerances as determined by the Engineer, in which case a DR
will not generally be required.
• Reasonably acceptable work, not within specified tolerances but still acceptable to be left in
place with an appropriate Contract price adjustment, which may require a DR if the Contractor
is not addressing the issue in a timely manner.
• Unacceptable work which must be removed and replaced or otherwise corrected at no cost to
the Department, which is the work that will generally require that a DR be generated to develop
and track a resolution to the issue.
Materials and/or work that do not meet the Contract requirements must not be made inaccessible
prior to r solution of the deficiencies.
Similarly, deficiencies must be resolved in a timely fashion before they become uncorrectable. Sufficient money must be withheld from periodic payments to protect the Department's interests
until the deficient work is corrected.
All DRs must be closed out before Final Acceptance of the Contract by completing and verifying
the corrective action and filing the completed DR form.
RESPONSIBILITY
The Resident Engineer (RE) is responsible for monitoring the Contractor's conformance to the Contract requirements. Contract requirements include the quality and correctness of the construction
work being performed as well as the completeness and timeliness of required submittals and other
Contract paperwork.
The Resident Engineer shall monitor all aspects of the Contractor's performance and shall
discuss any unsatisfactory performance with the Contractor on an ongoing basis including during
day-to-day communication and through progress meetings. This communication is critical and
no DR should be written until the issue has been discussed in person.
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When unsatisfactory performance is repetitive, remains uncorrected, results in unapproved deviations from the Contract Documents, will require expensive or time consuming repairs, or exposes
the Department to potential claims or damages, the Resident Engineer shall use DRs to document
findings of unacceptable performance of work by the Contractor. DRs should not be used to track
incomplete work that is expected to be completed in the normal course of project activities and
that is not deficient. Only when the work is not completed as expected or is completed but not in
conformance with the Contract requirements should a DR be used. Repairs that will result in a permanent deviation from the Contract Documents will require approval of the Contractor's proposed
corrective action by the Engineer prior to implementation. An approved RE's Report of Changes
Form (CSD-683) documenting the change to the Contract requirements and any cost impacts
(credits) shall be prepared prior to the implementation of any corrective action, including FHWA
approval for Federal-Aid projects with FHWA oversight. The change must be documented and
approved with the appropriate Contract Amendment.
DEFINITION
A Deficiency Report (DR) is used to document and record the resolution of physical work, materials or supporting documentation that does not conform to the Contract requirements. For work
items that require a Construction Quality Control Plan (QC Plan), DRs shall also record deficiencies in the Contractor's QC activities compared to requirements ofthe QC Plan.
The DR is a full record of actions taken to correct deficiencies, including recording the deficiency, developing a corrective action plan and recording that the corrective action was completed.
DETAILED INSTRUCTIONS
1. Initiation of Deficiency Report

DRs (Attachment CSD 24-04-2-785) are to be drafted by the Resident Engineer (RE) or a
Field Inspector, if authorized by the RE to do so.
The RE will fill in the headings and reference information at the top of the DR form. This
information includes the name of the Resident Engineer, the name of the person in the Contractor's organization that the DR is delivered to and the name of the Contractor representative
with whom the RE has discussed the deficiency prior to issuance of the DR.
The RE will also complete the "Contract Requirements" and "Deficiency" sections of the
body of the DR as follows:
Contract Requirements: Provide a brief summary of the Contract requirements which control the
work in question; this will be a specification reference, a drawing number, a permit requirement,
or any other Contract Document. This reference is to be as specific as possible.
Deficiency: Provide a concise, factual statement of the deficiency which must be corrected in
order to meet the above requirement.
It is important that the RE be detailed, clear and concise when describing the deficiency.
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Proven legal counsel.
Concrete results.
Hinckley Allen is one of the Northeast’s
largest and most experienced providers of
legal services to the construction industry.
Our ability to provide value and deliver
results has earned us a first-tier national
ranking in U.S. News and World Report’s
2014 “Best Law Firms” for the LitigationConstruction category.

ALBANY
BOSTON
CONCORD
HARTFORD
NEW YORK
PROVIDENCE

h i nck ley a l le n .c o m
© 2014 Hinckley, Allen & Snyder LLP.
All rights reserved. Attorney Advertising.
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For Non-conforming Materials, Form RMS-784 shall be issued to the field office by the
Director of Research and Materials or the District Materials Engineer (DME) describing the
material tested and stating the non-conformance of the material. Upon receipt of a RMS-784 the
Resident Engineer shall forward the information to the Contractor as an attachment to a DR.
2. Approval of Deficiency Report
DRs are reviewed and approved by the RE and the District Construction Office prior to transmittal to the Contractor. DRs are to be formally transmitted to the Contractor by letter (Attachment
24-04-2-1 00). The letter shall state the required response date, require the Contractor to make a
commitment to complete the corrective action within a specified time as determined by the Engineer according to the circumstances, and specify the amount to be withheld from the next partial
payment.
3. Response by the Contractor
The Contractor is required to describe the proposed corrective action to resolve the deficiency defined by the DR and identify a forecast completion date for such corrective action. The Contractor
should respond to the DR within one week after receipt of the DR, with a Corrective Action if possible but must, at a minimum, acknowledge receipt.
Corrective Actions:
The Contractor may choose one or more of the Corrective Actions on the form as discussed below. The Contractor must clearly identify any repairs that will result in a permanent deviation
from the Contract Documents. These repairs will require the Engineer's approval of the Contractor's proposed corrective action prior to implementation.
Corrective Actions for non-conforming materials and/or work:
Additional Testing to Confirm Materials Conformance
Additional testing of materials to confirm conformance can be used for MassDOT Acceptance
only when expressly authorized by the Director of Research and Materials or
the DME. If additional testing is to be done, the testing must be conducted in conformance with
all current, applicable NETTCP, AASHTO and ASTM protocols as overseen and approved by
Research and Materials or the DME.
Verification that the work is Reasonably Acceptable as Constructed
The Contractor, at its own expense, may obtain and submit evidence acceptable to the Department that the quality of the materials or work is acceptable. Additional testing programs, if proposed, must be approved by the Engineer prior to implementation. At the Department's discretion, the materials or work may be permitted to remain in place with an appropriate credit.
Corrective Action to achieve Reasonable Conformance or Reasonably Acceptable Work The
Contractor, at its own expense, may make corrections to the work to bring the materials and/
or work into reasonable conformance with the specifications but only with prior approval of
the Department.
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Rejection, Remove and Replace
Should it be determined by the Engineer that the material is not suitable for use, or that the work
cannot be accepted, the Resident Engineer shall direct the Contractor to remove and replace the
material at no expense to the Department.
Credit
Should it be determined by the Engineer that the material is suitable for use, or that the work
can be accepted, the Contractor may propose an appropriate credit to the Contract to account
for providing acceptable but not fully specification-compliant work.
Other
If none of the specific choices for actions apply, the Contractor may add the appropriate corrective action.
Upon receipt of the DR response from the Contractor, if the Contractor-proposed corrective action
will result in a design change or a deviation from the Contract documents, the RE shall check the
"Yes" block. If no design change is involved, the RE shall check the "No" block.
Should the Contractor dispute the need for corrective action or disagree with the assigned value
of the deficiency and the issue cannot be resolved between theRE and the Contractor, the Contractor shall have the right to request a meeting with the District staff, including the District
Highway Director (DHD) if necessary, similar to the stepped resolution process used to resolve
claims. If the Contractor does not agree with the ultimate re.solution, the Contractor can file a
claim as with any other contractual dispute.
4. Corrective Action Review
The District Construction Engineer will forward the DR form along with the Contractor's proposed corrective action, to the appropriate section or Designer of Record for review and approval. A required response time must be included in the transmittal, generally between 7 and 10
days unless special circumstances require otherwise.
The Reviewer will fill in appropriate data in the spaces provided on the form. The Reviewer
can be the District Construction Office, the Designer, R&M or any of the engineering sections
ofMassDOT- Highway.
If the Reviewer disagrees with the proposed corrective action, the Contractor must be
notified in writing and must resubmit an alternative. The Reviewer must be as detailed, clear
and concise as possible in explaining the reason for rejection of the proposed corrective action.
5. District Construction Review
The District Construction Office will check the disposition provided by the Reviewer and
complete the form as appropriate. Discussion between the District and the Reviewer must
take place to reach an acceptable response to the Contractor's proposed corrective action.
6. Federal Highway Administration Review
For Federal-Aid contracts with oversight, i.e. those with a Federal-Aid number without an "X",
the proposed corrective action must be reviewed and accepted by appropriate FHWA personnel
prior to implementation.
18
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When the DR is fully reviewed, it is returned to the Contractor for corrective action.
7. Verification by the Resident Engineer
Corrective actions taken by the Contractor must fully resolve the deficiency and must be verified by the RE.
In the event of an accept-as-is disposition, the RE must address the commercial aspects of the deficiency and identify the associated credit to the Contract, if applicable.
The Resident Engineer shall submit a completed Form CSD-683 to record the credit offer or the
basis for determining that a credit is not appropriate. For Federal-Aid oversight contracts the Form
CSD-683 shall be submitted to FHWA for review and concurrence.
The DHD shall request approval through the Deputy Chief Engineer for Construction. Documentation submitted to the Deputy Chief Engineer for deficiency credits must include a memo describing the deficiency and the proposed credit. The DR and Form CSD-683 must be attached along
with information about how the credit was calculated.
Upon approval of the deficiency credit, the DR can be closed-out by the Resident Engineer.
Upon completion of corrective action for materials non-conformances the RE shall send a
copy of the completed DR with the completed RMS-784 to the Director of Research and
Materials (for federally funded contracts) or the District Materials Engineer (for state funded contracts) to document the material disposition in accordance with Subsection 5.03 of the Standard
Specifications. R&M or the DME will file this information with the project files for use in
providing a Project Materials Certification at the completion of the project.
All test results, Certificates of Compliance (COCs) and any other record information shall be included in the RE's project files for the project closeout certification and audit.
8.

Withholding of Payment on Open Deficiency Reports
When deficient work is identified prior to payment for the work, all or part of the payment for that
deficient work shall be withheld until the deficiency is corrected. If the bid item payment for the
work is insufficient to accurately reflect the cost of the corrective work, as determined by the Engineer, additional money must he withheld from the next pay estimate to bring the withholding
sum to an equal amount, unless the Contractor has taken active steps to correct the work.
If payment has been made for the work before deficiencies are discovered and the Contractor fails
to complete the corrective action and resolve the deficiency within a reasonable time according to
the circumstances and as defined by the DR, the RE shall withhold from the next partial payment
the estimated value of the corrective work, which may include crediting any payments to date for
the deficient work as well as additional sums as needed to accurately reflect the value of the corrective work as provided in Attachment CSD 24-04-2-200. No further payments for the deficient
work will be made until such time as the deficient non-conforming work has been restored to an
acceptable condition, as verified by RE inspection.
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GET MORE DONE.
For tough, dependable, affordable equipment,
we offer the Doosan products and services
you need. Our well-trained staff is ready to
assist you with rental, sales, service and
parts. Call or visit us today to experience the
Doosan difference for yourself.
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61 SILVA LANE • DRACUT, MA 01826

978-454-3320

www.equipmenteast.com
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Doosan and the Doosan logo are registered trademarks of Doosan Corp. in the
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Note: If Deficiencies are related to the Contractor's failure to conform to the requirements of QA
Specifications or Construction QC Plans, DR withholdings must not duplicate disincentives or pay
reductions provided for in the Contract Documents.
Guidance for the payment withholding process and values is attached to this SOP as CSD-2404-2-200.
TRACKING AND DISTRIBUTION
1. Deficiency Report Tracking
Each DR is to be assigned a sequential number and tracked in a Deficiency Report Log.
(Form CSD 24-04-2-300).
2. Deficiency Report Distribution
Distribution is as follows:
During Processing:
Original forwarded through the steps in the process as described above.
NOTE: If the original is lost or destroyed during processing, a copy can be made and the processing
continued. It is desirable, but not required, that the final record be a single sheet (Form CSD-785)
with all original signatures. Supporting documentation may be necessary to attach to the CSD-785.
Some of the signatures may be copies as a result of lost or destroyed forms or as a result of scanning copies for transmission by e-mail.
When completed with Corrective Action Verified:
Original to the Resident Engineer's files
1 copy to each of the following:
Contractor
District Construction Engineer
Deputy Chief Engineer for Construction Research and
Materials (If RMS-784 attached) District Materials Engineer (If RMS-784 attached) FHWA (if Federal-Aid
Oversight Project)
ATTACHMENTS
CSD 24-04-2-785
CSD 24-04-2-100
CSD 24-04-2-200
CSD 24-04-2-300

Deficiency Report
Deficiency Report Cover Letter
Schedule for Withholdings
Deficiency Report Log
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CSD 24-04-2-100
Date
Mr. Contractor
ABC Construction Company
10 Main St.
Anytown, MA 01111
Subject:

Contract #xxxxx
Location – Description
Deficiency Report No. X

Dear Name:
This is to notify you that:
[Provide description of defective, deficient or unfinished work as described on the DR form. ]
As provided by Contract Specification Subsections 5.03, 5.09 and 5.10, you must correct this deficiency to the satisfaction of the Engineer, as described on the attached Deficiency Report. It is expected that your response to this Deficiency
Report will be received by this office within 7 days of receipt and that the corrective action necessary will be carried out
promptly.
Your response to this Deficiency Report must include your proposed action plan describing means, methods and schedule for correcting the deficiency.
You are advised that no further work may proceed that would in any way obstruct your ability to correct this deficiency
or the Department’s ability to inspect the area until the deficiency has been corrected and approved by the Department.
You are further advised that any associated costs to the Department related to this deficiency may be back-charged to
you as provided by the Contract.
Payment in the amount of $xxxx will be withheld until the deficiency is corrected. [Provide explanation of sum to be
withheld.]
Sincerely,

District Highway Director
Cc:

District Construction Engineer
Boston Construction
Research & Materials/DME (if applicable)
Engineering Departments as applicable

Leading the Nation in Transportation Excellence
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Ten Park Plaza, Suite 4160, Boston, MA 02116
Tel: 857‐368‐4636, TTY: 857‐368‐0655
www.mass.gov/massdot

COMMONWEALTH OF MASSACHUSETTS
MASSACHUSETTS DEPARTMENT OF TRANSPORTATION
STANDARD OPERATING PROCEDURES
SUBJECT: DEFICIENCY REPORTS FOR NON-CONFORMING WORK
EFFECTIVE

ISSUED

07/01/2015

06/22/2015

SUPERSEDES ALL PAGES OF
CSD 24-04-2-000 issued 06/01/2015

S.O.P. CSD 24-04-2-000
PAGE 1 of9
DISTRIBUTION
B
APPROVED

GENERAL:
1.
If a DR is generated prior to making payment for the affected work, the withholding can be
made by not paying the appropriate portion of the pay item until the deficiency is corrected.
2.
If the affected work has already been paid when the DR is written, the withholding for DRs shall
be entered on CQEs as "999" items similar to credits with a unit of"$", price of -$1.00 and quantity
equal to withholding amount. When the DR is closed out, the money will be returned on the next pay
estimate by entering a negative quantity equal to the amount to be returned to the contractor.
3.
If items are completed with known "punch list" work required or with paperwork remaining,
and the Contractor proceeds to other work without finishing the items or providing the paperwork, record the requirements on a DR and hold 1% of the pay item to cover it until it
is complete. Alternatively, these items can be combined onto a Work List that can be maintained
throughout the contract and which becomes the basis of the Punch List as the job closes out.
Each Item on the Work List must be assigned a value and the total must be withheld from payment using
a "999" item for Work List. As items are cleared from the list, the associated funds can be paid to the
contractor. In this case, full payment should be made for the pay item to avoid double penalty for incomplete work.
4.
The contract contains numerous clauses that define unacceptable performance and allow the Department to withhold payment and to otherwise require correction of deficient work. These are summarized in the table below.
WITHHOLDING

Division I SPECIFICATION
5.02
The Contractor shall not receive payment for, nor
be allowed to install any item or materials which
require shop drawing approval until the shop
drawings for that item have been approved by the
Engineer.

Current language allows holding all payment
for an item that was installed without approved
shop drawings.
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www.safehit.com

www.yodock.com

800.537.8958

888.496.3625

Division I SPECIFICATION
5.03
Non-conformity with plans and specs

WITHHOLDING
Hold full item, part of item, cost of testing, cost of
repair/replacement or estimated credit depending
on severity. May need to increase or decrease
withholding as review of corrective action proceeds.

5.09
Remove or uncover work - use DR to direct and
track.

Consider cost of uncovering and potential cost of
repair.

Removal I replacement of unauthorized work
5.10

Full cost of removal or repair

If the work or any part thereof shall be found
defective at any time before the final acceptance of
the whole work, the Contractor shall at his/her
own expense make good such defect in a satisfactory manner.

Basic citation for deficient work. Currently allows back charge if contractor fails to correct.

Work beyond the limits can be ordered
removed.

Withhold estimated cost of removing work and
restoring surfaces.

5.11
Requires timely completion of punch list

6.01
Certificates of compliance for materials required to be delivered with materials.

Division I SPECIFICATION
6.02
Failure of material sampling on site

Allows back-charge for completion of punch list
by others. Each work list/punch-list item should be
assigned a value and total held as DR "999" for
Punch List. Then money returned as punch list
items are cleared.
Should not allow material to be used unless certs
are provided. Hold full value of pay item until
certs are received if the work goes forward without them.
WITHHOLDING
Withhold cost to correct
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6.04
Removal of defective material

Allows back-charge for repair. Add language to
allow withholding pending repair by contractor.

8.11
LDs /behind schedule

Currently specifies that LDs don't apply to paperwork. Write DR(s) or maintain a Work List/Punch
List that includes missing paperwork and withhold
per schedule for each line item. These items need
to be identified as the work is done, not at the end
of the contract. Paperwork needs to be received as
the job progresses.

5. In the event there is not an acceptance formula in the specifications or other contract documents
for a particular item, an alternative to calculating the specific expected cost of correcting a deficiency is included in the table below which provides guidance for minimum withholdings based
on the severity of the deficiency and the value of the pay item. If the contract pay items were
identified during the bid evaluation as unreasonably high or low, the Weighted Average Bid
prices or the Office Estimate may be used as a basis of withholding for a DR.

275 Washington St / Auburn, MA / (508) 832-3404
420 E St / Boston, MA / (617) 269-4800
3131 Cranberry Hwy / East Wareham, MA / (508) 759-9990
323 Meadow St / Chicopee, MA / (413) 535-0248
6 Commerce Blvd / Plainville, MA / (774) 847-9046
291 Salem St / Woburn, MA / (781) 376-9636
30 Freeway Drive / Cranston, RI / (401) 461-8020

Forming & Shoring
Rebar Fabrication
Sitework & Erosion Control
Concrete Repair & Restoration
Safety, Personal Protection & Tools
Tilt-Up construction products
Just One Call for all your construction materials!
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* If the pay item was identified as unreasonably high or low the Office Estimate can be used
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$1,000,000

$500,001

UNLIMITED

$500,000

$250,001

$1,000,001

$250,000

$50,001

$100,001

$10,000

$5,000

$2,500

$1,000

$1,000

UNLIMITED

$10,000

$5,000

$2,500

$1,000

$1,000

$1,000

$50,000

$100,000

$1,000

$1,000

$1,000

TO

$1,000

$25,001

$25,000

$10,001

$1,000

Full Value

$5,000

$10,000

$1

FROM

WITHHOLDING VALUE

Full Value

$2,500

$50,000

UNLIMITED

$50,000

$25,000

$12,500
$25,000

$12,500

$5,000

$2,500

$250,000

$125,000

$62,500

$25,000

$12,500

$10,000

Full Value

Full value

$2,500
$2,500

FROM

UNLIMITED

$250,000

$125,000

$62,500

$25,000

$12,500

$10,000

Full Value

Full Value

TO

WITHHOLDING VALUE

$10,000 or Full Value if
less

MINIMUM WITHHOLDING

WITHHOLD 25%

MODERATE RE-WORK OR
REPLACEMENT REQUIRED

TO

$5,000

$2,500

$2,500

$2,500

$2,500

Full Value

FROM

WITHHOLDING VALUE

MINIMUM
WITHHOLDING
$2,500 or Full Value if
less

$1,000 or Full Value if less

WITHHOLDS%

MINIMUM
WITHHOLDING

MINOR CORRECTION REQUIRED (MORE THAN
PUNCHLIST ISSUE) OR SAMPLES MISSING

WITHHOLD!%

TO

$5,001

FROM

PAY ITEM VALUE OF THE
DEFICIENT WORK *

PAPERWORK MISSING OR
PUNCHLIST ITEM

$500,001

$250,001

$125,001

$50,001

$25,001

Full Value

Full Value

Full Value

Full Value

FROM

UNLIMITED

$500,000

$250,000

$125,000

$50,000

$25,000

Full Value

Full Value

Full Value

TO

WITHHOLDING VALUE

$25,000 or Full Value if less

MINIMUM WITHHOLDING

WITHHOLD 50%

GROSSLY DEFICIENT OR
REQUIRES SUBSTANTIAL
TIME OR RESOURCES TO
CORRECT

Aon Risk Solutions
Construction Services Group

Managing Risk Takes More
Than Machinery
As the leading provider of risk solutions to the construction industry, Aon
Construction Services Group partners with clients to provide insighful
analysis, strategic direction and creative solutions backed by our dedicated
team of construction experts and the strength of Aon’s global network.
Let Aon Construction Services Group empower your growth, profit and continuity.
aon.com/construction
Kevin White, CEO
617.457.7717
Kevin.White@aon.com

Brian Driscoll, Managing Director
617.457.7668
brian.driscoll@aon.com

Paul Healy, National Contract Surety
617.457.7719
paul.healy@aon.com

Mark Herendeen, Surety
617.457.7715
mark.herendeen@aon.com

Michael Scott, Insurance
617.457.7699

Mark Toglia, Wrap-Up
617.457.7727
mark.toglia@aon.com

28 Reinsurance. Human Resources.
Risk.
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Deficiencies that do not delay the
construction, do not affect the usefulness of the
facility but that require repairs that will take
time to plan and execute.

Example #3: General Construction

Completed piles that are out-of-plumb or
out of location by small amounts but that require designer approval before acceptance and
may require minor adjustments to rebar patterns;

Example #2: Pile Driving

Non-structural finishing issues that do not
impact follow-on work such as rubbing to correct
surface appearance; minor patching to correct
spalls; minor crack sealing that requires only surface application of
sealant.

Example 1: Cast-in-Place Concrete Work

MINOR CORRECTION

Deficiencies that require mobilization of
equipment or crews to correct that deficiency
before work can proceed but which do not delay the progress by more than two weeks.

Piles sufficiently out of plumb or location to
require design evaluation and revisions to the
footing design but which do not require additional piles changes to the driven piles.

Filling of voids that require formwork to
complete including any void with exposed rebar;
crack sealing that requires injection repairs; inaccuracies in elevations or dimensions that can be
corrected by chipping and/or grinding.

MODERATE CORRECTION

Deficiencies that require major re-work or
re-design; any deficiency that requires
removal and replacement of completed
work, any deficiency that will delay
progress of the work by more than two weeks.

Piles that are found to be driven in the wrong
locations or with their axis turned; piles that are
substantially out-of-plumb; any location issue
that will require
revisions to the pile array and/or re-design
of the footing.

Major voids in the concrete that require
removal and replacement of concrete; concrete
elements found to be out of alignment, at incorrect elevations or of incorrect dimensions; concrete found to be outside acceptable strength tolerances and not acceptable for use.

GROSSLY DEFICIENT

30

CIM Construction Journal

DATE
ISSUED

1/13/2013

9/13/2013

STATUS

I

c

DR
NUMBER

1

9/20/2013

1/20/2013

RESPONSE
DUE

9/19/2013

2/24/2013

RESPONSE
RECEIVED

5/30/2013

FORECAST
COMPLETE

9/21/2012

ACTUAL
COMPLETE

995.401

5.02

12345
45678

CONTRACT
REFERENCE

SCHEDULE
ACTIVITY
NUMBER

STATUS CODES: D =DRAFT. I= IN PROCESS. C =COMPLETE

CONSTRUCTION DEFICIENCY REPORT LOG
CONTRACT XXXXX LOCATION- DESCRIPTION
CONTRACTOR:
STATUS DATE:

MASSDOT HIGHWAY DIVISION- DISTRICT X

aggregate for base HMA

784 from R&M reported high bitumen and finer gradation of

approved. Approved shop drawings needed before payment.

Contractor installed catch basins before shop drawings were

DEFICIENCY DESCRIPTION

sample

$3,456.78

$5,392.24

AMOUNT

12

CQENUMBER

WITHHOLDING

COMMENTS

Recommendation to Boston.

Contractor offered credit. District accepted.

No payment made on pay item pending
approved shop drawings

CSD 24-04-2-300

DGS Ads JUL09

7/20/09

11:55 AM

Page 1

Don’t dig yourself into trouble...
The Perfect Excavation:
•

Pre-mark the location of intended excavation using white stakes, paint or flags.

•

In MA, ME, NH and RI, notify Dig Safe® at least 72 business hours in advance.

•

In Vermont, notify Dig Safe® at least 48 business hours in advance.

•

Notify non-member facility owners.

•

Maintain the marks placed by underground facility owners.

•

Use caution and dig by hand when working within 18” of a marked facility.

•

If a line is damaged, do not backfill. Notify the affected utility company immediately
if the facility, its protective coating, or a tracer wire is damaged.

•

Call 911 if the damaged facility poses a risk to public safety.

•

Know your state’s excavation requirements. Go to digsafe.com for educational
material and current laws.

1-888-DIG-SAFE digsafe.com
or 811

Call Dig Safe®. It’s Smart, It’s Free, and It’s the Law.
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making it happen

with safety, quality & productivity

Maine Drilling & Blasting is all about making it happen ... safely
with the highest standards in the industry, day in and day out.
We consistently meet scopes, schedules and budgets. And utilize
all our resources to collectively create solutions so your projects
earn you kudos from your customers. How do we do it? With
a common mindset and behavior that is all about employee
ownership, and a company culture grounded in our core values
of honesty, respect, fairness and responsibility. Basically, we’re
proud to be your Trusted Breed since 1966 … and it shows.

508-478-0273 • 296 West St., Milford, MA 01757
www.mainedrilling.com
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Form CSD 785
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BondLetor
Insurance
Problems?
us improve upon your current program.
We can help!

• Problem Obtaining Bonds? • Slow Service? • Uncompetitive Terms?
• Bid Bonds • Performance & Payment Bonds
• High Insurance Premiums? • Inadequate Coverage? • Poor Service?
• All Forms of Liability and Property Insurance
• Newton Johnson, President • Oscar B. Johnson, Executive Vice President
Christopher Clark, Account Executive

Eastern States Insurance
Insurance

Bonds

Employee Beneﬁts

Risk Management

50 Prospect Street | Waltham, Massachusetts 02453 | (781) 642-9000 | (781) 647-3670 fax | esia.com
ESI 6x3.75adv4.indd 1
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940 CMR: OFFICE OF THE ATTORNEY GENERAL
CMR 33.00

EARNED SICK TIME

Section
33.01:
33.02:
33.03:
33.04:
33.05:
33.06:
33.07:
33.08:
33.09:
33.10:
33.11:

Purpose, Scope and Other General Provisions
Definitions
Accrual and Use of Earned Sick Time
Employer Size
Notice of Use of Earned Sick Time
Documentation of Use of Earned Sick Time
Allowable Substitution of Employers’ Paid Leave Policies
Prohibition on Retaliation and Non-Interference
Recordkeeping and Disclosure
Violations of M.G.L. c. 149, § 148C, or 940 CMR 33.00
Severability

Section 33.01

Purpose, Scope and Other General Provisions

(1) Purpose. To clarify practices and policies in the administration and enforcement of the Earned Sick
Time Law, M.G.L. c. 149, § 148C.
(2) Scope. 940 CMR 33.00 applies to all employers with employees eligible to accrue and use earned sick
time and all employees of those employers in accordance with M.G.L. c. 149, § 148C.
(3) Interaction with State and Federal Leave Laws. The time off provided by M.G.L. c. 149, § 148C,
may run concurrently with time off provided by the Family Medical Leave Act, 29 U.S.C. § 2601 et seq.,
the Massachusetts Parental Leave Act, M.G.L. c. 149, § 105D, the Massachusetts Domestic Violence
Leave Act, M.G.L. c. 149, § 52E, the Small Necessities Leave Act, M.G.L. c. 149, § 52D, and other leave
laws that may allow employees to make concurrent use of leave for the same purposes as M.G.L. c. 149,
§ 148C. Employees may choose to use, or employers may require employees to use, concurrent earned
paid sick time, as provided under M.G.L. c. 149, § 148C, to receive pay when taking other statutorilyauthorized leave that would otherwise be unpaid.
Section 33.02

Definitions

As used in 940 CMR 33.00, the following terms shall, unless the context clearly requires otherwise, have the
following meanings:
Benefit Year. “Benefit year” is used interchangeably with “calendar year” for purposes of 940 CMR 33.00.
Break in Service. A period of time extending from the date an employee last worked for an employer until
the employee’s return to employment with that employer, whether the separation was voluntary or
involuntary.
Calendar Year. Any consecutive 12-month period of time as determined by an employer. Most employers
will find it helpful to use the year that they use for determining wages and benefits, including, for example: a
year that runs from January 1 to December 31, the tax year, fiscal year, contract year, or year running from
1
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an employee’s anniversary date of employment. “Calendar year” is used interchangeably with “benefit year”
for purposes of 940 CMR 33.00.
Child. A biological, adopted, or foster child, a stepchild, a legal ward, or a child for whom an employee has
assumed the responsibilities of parenthood.
Child For Whom an Employee Has Assumed the Responsibilities of Parenthood. A child of an
employee standing in loco parentis, as defined by 29 U.S.C. § 2611(12) and 29 C.F.R. §§ 825.122(c) and
825.800.
Domestic Violence. Abuse committed against an employee or the employee’s child by: (1) a current or
former spouse of the employee; (2) a person with whom the employee shares a child in common; (3) a
person who is cohabitating with or has cohabitated with the employee; (4) a person who is related to the
employee by blood or marriage; or (5) a person with whom the employee has or had a dating or engagement
relationship. Except as otherwise specified herein, this term shall be consistent with M.G.L. c. 151A, §
1(g)(1/2), including any amendments thereto.
Date of Hire. An employee’s first date of actual work for an employer. “Date of hire” is used
interchangeably with “first date of actual work” for purposes of 940 CMR 33.00.
Earned Paid Sick Time. Time off from work accrued by an employee and provided by an employer that
can be used for the purposes described in 940 CMR 33.02: Definitions for Earned Sick Time compensated at
the same hourly rate that the employee earns at the time the employee uses the paid sick time; provided,
however, that the same hourly rate shall not be less than the effective minimum wage under M.G.L. c. 151, §
1 where applicable.
Earned Sick Time. Time off from work accrued by an employee during hours worked and provided by an
employer to allow an employee to:
(1) care for the employee’s child, spouse, parent, or parent of a spouse, who is suffering from a physical or
mental illness, injury, or medical condition that requires home care, professional medical diagnosis or care,
or preventative medical care;
(2) care for the employee’s own physical or mental illness, injury, or medical condition that requires home
care, professional medical diagnosis or care, or preventative medical care;
(3) attend a routine medical appointment or a routine medical appointment for the employee’s child, spouse,
parent, or parent of spouse;
(4) address the psychological, physical or legal effects of domestic violence; or
(5) travel to and from an appointment, a pharmacy, or other location related to the purpose for which the
time was taken.
Employee. Any person who performs services for an employer for wage, remuneration, or other
compensation, as further defined by M.G.L. c. 149, § 148B, including full time, part-time, seasonal, and
temporary employees, except:
(1) an employee of the United States government;
(2) an employee of a city or town is not considered an employee for purposes of this section until M.G.L. c.
149, § 148C, is accepted by vote or by appropriation as provided in Article CXV of the Amendments to
the Constitution of the Commonwealth;
(3) an employee of a local public employer not covered by the term cities and towns, for example, school
committees, including regional schools and educational collaboratives, shall be considered an employee
2
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only if M.G.L. c. 149, § 148C, is accepted by vote or appropriation of the prudential bodies governing
said entity;
(4) a student attending a public or private institution of higher education located in the Commonwealth
who is:
(a) participating in a federal work-study program or a substantially similar financial aid or scholarship
program;
(b) providing support services to residents of a residence hall, dormitory, apartment building, or other
similar residence operated by the institution at which they are matriculated in exchange for a waiver
or reduction of room, board, tuition or other education-related expenses; or
(c) exempt from Federal Insurance Contributions Act (FICA) tax pursuant to 26 U.S.C. § 3121(b)(10);
(5) a school-aged student under 20 U.S.C. § 1400 et. seq., the Individuals with Disabilities Education Act
(IDEA); and
(6) an adult client who resides in a Massachusetts licensed program and performs work duties within the
program setting as part of bona fide educational or vocational training.
Employer. Any individual, corporation, partnership or other private or public entity, including any agent
thereof, who engages the services of an employee for wages, remuneration or other compensation, except:
(1) the United States government shall not be considered an employer;
(2) cities and towns shall be considered employers for the purposes of this law only if this law is accepted
by vote or by appropriation as provided in Article CXV of the Amendments to the Constitution of the
Commonwealth;
(3) local public employers not covered by the term cities and towns, for example, school committees,
including regional schools and educational collaboratives, shall be considered employers for the
purposes of M.G.L. c. 149, § 148C, only if the law is accepted by vote or appropriation of the prudential
bodies governing said entity; and
(4) notwithstanding M.G.L. c. 15D, § 17, M.G.L. c. 118E, §§ 70-75, or any other special or general law to
the contrary, the PCA Quality Home Care Workforce Council shall be deemed the Employer of all
Personal Care Attendants, as defined in M.G.L. c. 118E, § 70, for purposes of M.G.L. c. 149, §
148C(d)(4), the Department of Medical Assistance shall be deemed the Employer of said Personal Care
Attendants for all other purposes under M.G.L. c. 149, § 148C, and the Department of Early Education
and Care shall be deemed the Employer of all Family Child Care Providers, as defined in M.G.L. c. 15D,
§ 17(a), for purposes of M.G.L. c. 149, § 148C.
Health Care Provider.
(1) a doctor of medicine or osteopathy who is authorized to practice medicine or surgery by the State in
which the doctor practices; or
(2) any other person determined by the U.S. Secretary of Labor to be capable of providing health care
services under 29 U.S.C. § 2611. Health Care Provider includes:
a) podiatrists, dentists, clinical psychologists, optometrists, and chiropractors (limited to treatment
consisting of manual manipulation of the spine to correct a subluxation as demonstrated by X-ray to
exist) authorized to practice in the Commonwealth or any other State and performing within the
scope of their practice as defined under the General Laws or any other state law;
b) nurse practitioners, nurse-midwives, clinical social workers and physician assistants who are
authorized to practice in the Commonwealth or any other State and performing within the scope of
their practice as defined under the General Laws or any other State law;
c) Christian Science Practitioners listed with the First Church of Christ, Scientist in Boston,
Massachusetts;
3
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Crawler Cranes for all your lifting needs from 70 to 750 tons
Bay Crane offering the northeast’s largest and most modern fleet of cranes, full service heavy lift, and project transportation.

New York; NY 718-392-0800
North Haven; CT 203 785 8000
Cumberland; RI 401-334-0006
Quincy; MA 617-990-6037
info@baycrane.com
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d) any health care provider from whom an employer or the employer’s group health plan’s benefits
manager will accept certification of the existence of a serious health condition to substantiate a claim
for benefits; and
e) a health care provider listed above who practices in a country other than the United States, who is
authorized to practice in accordance with the law of that country, and who is performing within the
scope of his or her practice as defined under such law.
Regular Hourly Rate. The amount that an employee is regularly paid for each hour of work.
Same Hourly Rate.
(1) For employees compensated on an hourly basis, the same hourly rate means the employee’s regular
hourly rate.
(2) For employees who receive different pay rates for hourly work from the same employer, the same
hourly rate means either:
(a) the wages the employee would have been paid for the hours absent during use of earned sick time if
the employee had worked; or
(b) the blended rate, determined by taking the weighted average of all regular rates of pay over the
previous pay period, month, quarter or other established period of time the employer customarily
uses to calculate blended rates for similar purposes.
Whatever method the employer elects to determine the same hourly rate, (a) or (b) above, the employer
must use a consistent method for each employee throughout a benefit year.
(3) For employees paid a salary, the same hourly rate means the employee’s total earnings in the previous
pay period divided by the total hours worked during the previous pay period. For determining total
hours worked during the previous pay period, employees who are exempt from overtime requirements
under 29 U.S.C. § 213(a)(1), the Fair Labor Standards Act, shall be assumed to work 40 hours in each
week unless their normal work week is less than 40 hours, in which case earned sick time shall accrue
and the same hourly rate shall be calculated based on the employee’s normal work week. Regardless of
the basis used, the same hourly rate shall not be less than the effective minimum wage under M.G.L. c.
151, § 1, where applicable.
(4) For employees paid on a piece work or a fee-for-service basis, the same hourly rate means a reasonable
calculation of the wages or fees the employee would have received for the piece work, service, or part
thereof, if the employee had worked. Regardless of the basis used, the same hourly rate shall not be less
than the effective minimum wage under M.G.L. c. 151, § 1, where applicable.
(5) For employees paid on commission (whether base wage plus commission or commission only), the
same hourly rate means the greater of the base wage or the effective minimum wage under M.G.L. c.
151, § 1, where applicable.
(6) For tipped employees who ordinarily receive the service rate under M.G.L. c. 151, § 7 ($3.00 plus tips as
of January 1, 2015), the same hourly rate means the effective minimum wage under M.G.L. c. 151, § 1
($9.00 as of January 1, 2015).
(7) The same hourly rate shall not include:
(a) sums paid as commissions, drawing accounts, bonuses, or other incentive pay based on sales or
production;
(b) sums excluded under 29 U.S.C. § 207(e), including contributions irrevocably made by an employer
to a trustee or third person pursuant to a bona fide plan for providing old-age, retirement, life,
accident, or health insurance, and any other employee benefit plans;
(c) overtime, holiday pay, or other premium rates. However, where an employee’s regular hourly rate is
a “differential rate,” meaning a different wage rate paid for the same work performed under differing
conditions (e.g. a night shift), the “differential rate” is not a premium.
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Transition Year. The benefit year that includes July 1, 2015.
Section 33.03

Accrual and Use of Earned Sick Time

Employees Eligible to Accrue and Use Earned Sick Time:
(1) An employee is eligible to accrue and use earned sick time if the employee’s primary place of work is in
Massachusetts regardless of the location of the employer. An employee need not spend 50% or more
time working in Massachusetts for a single employer in order for Massachusetts to be the employee’s
primary place of work.
Example: A painter with a single employer works 40% of her hours in Massachusetts, 30% in New
Hampshire and 30% in other states. Massachusetts is her primary place of work.
Example: A retail clerk relocates from New York to Massachusetts and takes a job at the employer’s
Boston store. Upon the first date of actual work at the Boston store, Massachusetts becomes the clerk’s
primary place of work.
(2) If an employee is eligible to accrue and use earned sick time, then all hours the employee works must be
applied toward accrual of earned sick time regardless of the location of the work and regardless of the
location of the employer.
Example: In a single year, an employee of a catering company works 550 hours in Massachusetts, 350
hours in New Hampshire and 200 hours in Maine. The caterer will accrue earned sick time on all 1,100
hours worked for the catering company.
(3) Eligible employees permanently transferred to another state but remaining with the same employer will
no longer accrue earned sick time but may use their accrued time.
Accrual of Earned Sick Time:
(4) Employees accrue earned sick time on all hours worked at a rate of one hour of earned sick time for
every 30 hours worked, including overtime hours, up to a cap of 40 hours per benefit year.
(5) Employees accrue earned sick time only on hours worked, not on hours paid when not working. For
example, employees do not accrue earned sick time during vacation, paid time off, or while using earned
sick time.
(6) Employees exempt from overtime requirements under 29 U.S.C. § 213(a)(1) shall be assumed to work
40 hours in each work week for purposes of earned sick time accrual unless their jobs specify a lower
number of hours per week, such as salaried part-time employees. In such cases, earned sick time shall
accrue based on that specified number of hours per week.
(7) Employees paid on a piece work or fee-for-service basis accrue earned sick time based on a reasonable
measure of the time the employees work, including established practices or billing.
(a) Adjunct faculty compensated on a fee-for-service or “per-course” basis shall be deemed to work 3
hours for each “classroom hour” worked.
5
42

CIM Construction Journal

(b) Family Child Care Providers, as defined by M.G.L. c. 15D, § 17, shall be deemed to work 6 hours
for each “part day” worked and 10 hours for each “full day” worked.
(8) Once employees have accrued 40 hours of earned sick time during the benefit year, they do not
continue to accrue more hours of earned sick time regardless of the additional hours they work.
(9) Once an employee possesses a bank of 40 hours of unused earned sick time, the employer may opt to
delay further accrual until the employee draws down the bank of earned sick time to below 40 hours.
(10) At the end of the benefit year, an employee may rollover up to 40 hours of unused earned sick time
to the next benefit year.
(11) Employers may track accrual at an accrual rate of one hour of earned sick time for 30 hours worked
or any equivalent accrual rate with smaller increments of time (e.g. one minute of sick time per 30
minutes worked, two minutes of earned sick time per hour worked).
Use of Earned Sick Time:
(12) Employees have the right to use 40 hours of earned sick time per benefit year if the employee works
sufficient hours to earn the time.
(13) An employee may not use earned sick time if the employee is not scheduled to be at work during the
period of use.
(14) The smallest amount of sick time an employee can use is one hour. For uses beyond one hour,
employees may use earned sick time in hourly increments or in the smallest increment the employer’s
payroll system uses to account for absences or use of other time.
Example: Chris takes his daughter to a scheduled doctor’s appointment during his regularly scheduled work
time, but the entire trip takes 50 minutes. Chris has used one hour of earned sick time.
Example: A furniture company uses a payroll system that tracks time in 15-minute increments. Anna, an
employee, goes to a dentist appointment and returns after 90 minutes. Anna has used 90 minutes of earned
sick time.
(15) An employer may review with employees the allowable purposes for which earned sick time may be
used under M.G.L. c. 149, § 148C.
(16) Earned sick time may not be invoked as an excuse to be late for work without an authorized
purpose under M.G.L. c. 149, § 148C.
(17) An employee may not accept a specific shift assignment with the intention of calling out sick for all
or part of that shift.
(18) Where an employee’s use of earned sick time requires the employer to hire a replacement or call in
another employee and the employer does so, the employer may require the employee to use an equal
number of hours as the replacement or call-in employee works, up to a full shift of earned sick time. If
6
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the employee lacks sufficient accrued earned sick time to cover such time away from work, the employer
must provide sufficient job-protected unpaid leave to make up the difference in that shift.
Example: A food broker’s fleet departs from the employer’s principal place of business at 3:00 AM
Monday through Friday to ensure timely delivery of perishable items to scheduled customers. The
drivers’ shifts vary slightly depending on the route, but average 8 hours with loading and unloading. The
employee responsible for the upper Cape Cod deliveries arrives at the employer’s principal place of
business at 5:00 AM after spending the night in the ER with a sick child. The employer was notified by
phone of the emergency, and called in an off-duty employee to cover the upper Cape Cod deliveries for
the absent driver’s shift. In this example, the employer may require the absent employee to use eight
hours of earned sick time.
Example: The employee, a maternity ward nurse, is scheduled to report for her 12-hour shift at 8:00
A.M. but calls her supervisor at 6:00 A.M. to report that she will not be available to work until 12:00
P.M. that day due to a sudden illness in the family. The supervisor is able to secure a replacement for the
first four hours of the employee’s shift and must allow the employee to report for duty at 12:00 P.M. In
this example, the employer may not require the absent employee to use more than four hours of her
earned sick time.
(19) Where an employer does not hire a replacement or call in another employee but the employee’s use
of earned sick time results in the employee missing transportation to a work site, the employer may
require the employee to use earned sick time only until the employee arrives at the work site.
Example: The employee, a landscaper, calls his supervisor before the start of his 6-hour shift at 8:00
A.M. to report that he has to take an ill parent to the hospital. The landscaper’s crew leaves for a new
job site and the employee is not replaced. The employee arrives at the job site by 9:00 A.M. after finding
a ride on his own. The employee need only use one hour of earned sick time.
(20) An employer shall not require an employee to make up time off from work as a condition of using
earned sick time. An employee and employer may, however, by mutual agreement arrange for the
employee to work additional hours during the same or next pay period to avoid the use of, and payment
for earned sick time.
(21) Employers and their fee-for-service employees may arrange to make up hours during the same pay
period or any future pay period that is mutually agreeable.
(22) Employers and employees, by mutual written agreement, may arrange for employees to use earned
sick time before accruing it and for employers to count the use against future accrual.
(23) If an employee is committing fraud or abuse by engaging in an activity that is not consistent with
allowable purposes for earned sick time under M.G.L. c. 149, § 148C, an employer may discipline the
employee for misuse of sick leave.
(24) If an employee is exhibiting a clear pattern of taking leave on days just before or after a weekend,
vacation, or holiday, an employer may discipline the employee for misuse of earned sick time, unless the
employee provides verification of authorized use under M.G.L. c. 149, § 148C.
Payment of Earned Sick Time:
7
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(25) Earned paid sick time is paid at the same hourly rate listed in 940 CMR 33.02: Definitions Same
Hourly Rate.
(26) When used, earned paid sick time must be paid on the same schedule as regular wages are paid.
Employers may not delay compensating employees for earned paid sick time.
(27) Employers shall have the option, but are not required, to pay out employees for up to 40 hours of
unused earned sick time at the end of the benefit year or when the employee changes jobs within the
employer's employment. Employers paying out 16 hours or more shall provide 16 hours of unpaid sick
time until the employee accrues new paid time, which shall replace the unpaid time as it accrues.
Employees paying out less than 16 hours shall provide an amount of unpaid sick time equivalent to the
amount paid out until the employee accrues new paid time, which shall replace the unpaid time as it
accrues.
(28) Employers shall have the option, but are not required, to pay out unused earned sick time upon
separation from employment.
90-Day Vesting Period:
(29) Employees begin accruing earned sick time on the first date of actual work and may begin to use any
accrued earned sick time 90 days following their first dates of actual work, regardless of the number of
days worked during the 90-day period.
(30) Employees who have been employed for at least 90 days as of July 1, 2015, meaning their first dates
of actual work occurred on or before April 2, 2015, may use earned sick time, whether paid or unpaid, as
it accrues.
Example: Jasper’s first date of actual work as a salesperson at a shop is October 1, 2016. Jasper will be
eligible to use any accrued earned sick time 90 days later, which is December 30, 2016.
Break in Service:
(31) Following a break in service of up to four months, an employee shall maintain the right to use any
unused earned sick time accrued before the break in service.
(32) Following a break in service of between four and 12 months, an employee shall maintain the right to
use earned sick time accrued before the break in service if the employee’s unused bank of earned sick
time equals or exceeds 10 hours.
Example: An employee has accrued 20 hours of earned sick time and then goes on an unpaid leave of
absence for 11 months, starting June 1, 2016. Upon the employee’s return to employment on May 1,
2017, eleven months from the date of the employee last worked for the employer, the employee shall
have the right to use the 20 hours of earned sick time accrued before the leave of absence began.
(33) Following a break in service of up to twelve months, employees maintain their vesting days from the
employer and do not need to restart the 90-day vesting period.
8
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Transition Year:
(34) Employees shall begin to accrue earned sick time beginning on July 1, 2015 and shall be eligible to
use their earned sick time 90 days after their first date of actual work, should a qualifying need arise.
(35) An employer shall not be required to provide more than 40 hours of earned paid sick time during
the transition year, and any paid leave given in the benefit year prior to July 1, 2015, will be credited.
Example: An employee used 15 hours of paid leave time as of July 1, 2015.The employer must allow the
employee to earn and use up to 25 hours of earned paid sick time in the remainder of the benefit year.
Transition Year: Safe Harbor for Employers with Existing Policies Providing Paid Time Off
(36) Employers with a policy in existence on May 1, 2015 that provides paid time off or paid sick leave,
shall be deemed in compliance with the Earned Sick Time law until January 1, 2016 provided:
a) Full-time employees on the policy have the right to earn and use at least 30 hours of paid time
off/paid sick leave between January 1, 2015 and December 31, 2015;
b) On and after July 1, 2015, all employees not previously covered by the policy, including part-time
employees, seasonal employees, temporary employees, new employees, and per diem employees
must either:
i) accrue paid time off at the same rate of accrual as covered full-time employees; or
ii) if the policy provides lump-sum allocations, receive a prorated lump-sum allocation based on the
provision of lump sum paid time off/paid sick leave to covered full-time employees. Such lumpsum allocations may:
(1) where lump sums of paid time off are provided annually, be halved for employees who
receive coverage as of July 1, 2015, and proportionately reduced for employees hired after
July 1, 2015; and/or
(2) be proportionate for part-time employees;
If an employee is compensated other than on an hourly or salaried basis, the employee must accrue or
receive lump-sum allocations based on a reasonable approximation of hours worked; and
c) 30 hours of paid time off/paid sick leave or such lesser amounts as are earned or used by employees
under this section must be:
i) job-protected leave subject to the law’s anti-retaliation provisions;
ii) available for the allowed purposes of the leave under M.G.L. c. 149, § 148C; and
iii) available to the employee after January 1, 2016 if unused during the Transition Year unless the
policy provides lump sum allocations that make rollover unnecessary.
(37) In all other respects, during this transition period, employers may continue to administer paid time
off under policies in place as of May 1, 2015.
(38) Employers with the option to utilize the safe harbor may also choose full compliance with M.G.L. c.
149, § 148C, and 940 CMR 33.00 beginning July 1, 2015 for some or all employees.
(39) On or before January 1, 2016, all employers operating under this safe harbor provision must adjust
their policies providing paid time off/paid sick leave to conform to M.G.L. c. 149, § 148C, and 940
CMR 33.00.
Section 33.04

Employer Size
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(1) An employer must provide earned paid sick time to all eligible employees if the employer maintained an
average of 11 or more employees on the payroll during the preceding benefit year.
Employers shall determine the average number of employees by counting the number of employees,
including full time, part-time, seasonal, and temporary employees, on the payroll during each pay period
and dividing by the number of pay periods. Employees furnished to an employer by a temporary staffing
agency and paid by the staffing agency count as employees of both the staffing agency and the employer
for the purpose of determining employer size.
(2) If an employer uses multiple start dates for the benefit year, such as dates based on employees’
anniversaries of hire, the employer should calculate employer size based on the previous January 1 to
December 31 calendar year.
(3) All of an employer’s employees, including full-time, part-time, seasonal, and temporary employees,
whether working in or outside Massachusetts and regardless of their eligibility to accrue and use earned
sick time, shall be counted for the purpose of determining employer size.
(4) All employers with fewer than 11 employees must provide employees with the right to accrue and use
up to 40 hours of earned unpaid sick time per benefit year.
(5) Employers shall notify all eligible employees at least 30 days in advance in writing if earned sick time will
be changing from paid to unpaid or from unpaid to paid sick time based on a change in employer size.
(6) Earned sick time is paid when used, if the employer provided paid time when the employee accrued the
time. Earned sick time is unpaid when used, if the employer provided unpaid time when the employee
accrued the time.
(7) When an employee has both unused earned paid and unpaid sick time available for use, the employee
has the option of using either or both to cover the use of earned sick time.
Section 33.05

Notice of Use of Earned Sick Time

(1) Employees must notify their employers before they use earned sick time, except in an emergency.
a) Earned sick time cannot be used as an excuse to be late for work without an authorized purpose
under M.G.L. c. 149, § 148C.
b) For foreseeable or pre-scheduled use of earned sick time, the employer may have a written policy
requiring up to seven days’ notice, except where the employee learns of the need to use earned sick
time within a shorter period.
c) Notice required for unforeseeable absences is what is reasonable under the circumstances,
recognizing that there are certain situations such as accidents or sudden illness for which advance
notice might be infeasible.
d) For multi-day absences, an employer may require notification of the expected duration of the leave
or, if unknown, then on a daily basis from the employee or the employee’s surrogate (e.g. spouse,
adult family member or other responsible party), unless the circumstances make such notice
unreasonable.
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(2) An employer may require employees to use reasonable notification systems the employer creates,
provided that the employees shall be allowed to communicate with the employer in a manner the
employee customarily uses to communicate with the employer for absences or requesting leave.
(3) An employee may provide notice without explicitly referencing the of M.G.L. c. 149, § 148C, or using
the term “earned sick time” so long as the employer is on notice that the employee intends to use
accrued time for a proper purpose.
(4) Employers may seek verification of authorized use from a parent or guardian if they have reasonable
suspicion that an employee, age 17 or under, is misusing earned sick time, unless verification would
create a health and safety risk or hardship to the employee.
Section 33.06

Documentation of Use of Earned Sick Time

(1) An employer may require written documentation for an employee’s use of earned sick time that:
a) exceeds 24 consecutively scheduled work hours;
b) exceeds 3 consecutive days on which the employee was scheduled to work;
c) occurs within 2 weeks prior to an employee’s final scheduled day of work before termination of
employment, except in the case of temporary employees (i.e. “temp workers”);
d) occurs after 4 unforeseeable and undocumented absences within a 3-month period; or
e) for employees aged 17 and under, occurs after 3 unforeseeable and undocumented absences within a
3-month period.
(2) Written documentation that may be required includes:
a) Written documentation signed by a health care provider indicating the need for the earned sick time
taken; or
b) With regard to indicating the need of leave related to domestic violence, any of the following:
i) a restraining order or other documentation of equitable relief issued by a court of competent
jurisdiction;
ii) a police record documenting the abuse;
iii) documentation that the perpetrator of the abuse has been convicted of one or more of the
offenses enumerated in M.G.L. c. 265 where the victim was a family or household member;
iv) medical documentation of the abuse;
v) a statement provided by a counselor, social worker, health worker, member of the clergy, shelter
worker, legal advocate or other professional who has assisted the employee in addressing the
effects of the abuse on the employee or the employee’s family; or
vi) a signed written statement from the employee attesting to the abuse.
(3) The employer may never require, as a condition of granting, using, or verifying earned sick time, that an
employee provide documentation to explain the nature of the illness or the details of the domestic
violence.
(4) All evidence of domestic violence experienced by an employee, including the employee’s statement and
corroborating evidence, shall not be disclosed by the employer unless written consent for disclosure is
given by the employee at the time the evidence is provided.
(5) Where documentation is required, employees who do not have health care coverage through a private
insurer, the Massachusetts Healthcare Connector and related insurers, or an employer that provides
11
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health insurance to employees may provide a signed, written statement evidencing the need for the use
of the earned sick time, without being required to explain the nature of the illness, in lieu of
documentation by a health care provider. Employers may use the Attorney General’s model form as a
guide for their own policies and may include a check-off listing of the statutory reasons for permissible
use of earned sick time on such form. Employers using their own verification form shall not require any
additional information than what is required by M.G.L. c. 149, § 148C.
(6) Documentation may be submitted to an employer in hand or by any reasonable method, including email.
(7) Employees must submit such documentation within 7 days after the taking of earned sick time for
which such documentation is required, unless, for good cause shown, an employee requires more time
to provide such documentation.
(8) If an employee fails to comply without reasonable justification with the documentation requirements of
the employer as described in 940 CMR 33.06, the employer may recoup the sum paid for earned sick
time from future pay, as an overpayment. Employees must be put on notice of this practice.
(9) If the employee fails to provide documentation for unpaid earned sick time, the employer may deny the
future use of an equivalent number of hours of accrued earned sick time until documentation is
provided, but may not otherwise take adverse action.
(10) Employers may require employees to personally verify in writing that they have used earned sick
time for allowable purposes after using any amount of sick leave, provided that the employee shall not
be required to explain the nature of the illness or the details of the domestic violence. Employers may
use the Attorney General’s model form as a guide for their own policies and may include a check-off
listing of the statutory reasons for permissible use of earned sick time on such form. Employers using
their own verification form shall not require any additional information than what is required by M.G.L.
c. 149, § 148C.
(11) Public employers performing essential public health and safety functions may require employees
making any use of earned sick time during severe weather events or other emergencies to provide
written documentation from a medical provider substantiating its use and to follow additional
notification procedures set forth by the employer. If an employee fails without cause to follow policies
in such circumstances, an employer may discipline an employee for misuse of sick leave.
(12) Health care providers may require employees making any use of earned sick time during local, state
or federally declared emergencies to provide written documentation from a medical provider
substantiating its use and to follow additional notification procedures set forth by the employer. If an
employee fails without cause to follow policies in such circumstances, an employer may discipline an
employee for misuse of sick leave.
(13) An employer may require an employee to provide a fitness-for-duty certification, a work release, or
other documentation from a medical provider before an employee returns to work after an absence
during which earned sick time was used if such certification is customarily required and consistent with
industry practice or state and federal safety requirements and reasonable safety concerns exist regarding
the employee’s ability to perform duties. “Reasonable safety concerns” means a reasonable belief of
significant risk of harm to the employee or others.
12
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Section 33.07

Allowable Substitution of Employers’ Paid Leave Policies

(1) Employers may have their own sick leave or paid time off policies, so long as all employees can use at
least the same amount of time, for the same purposes, under the same conditions, and with the same job
protections provided in M.G.L. c. 149, § 148C.
(2) Employers may have different paid leave policies for different groups of employees, so long as all
employees can use at least the same amount of time, for the same purposes, under the same conditions,
and with the same job protections provided in M.G.L. c. 149, § 148C.
Example: An employer may provide all employees working more than 20 hours per week with 80 hours of
paid time off per benefit year while per diem workers receive earned sick time at the rate of accrual of one
hour for every 30 hours worked.
(3) An employer’s own paid time off, vacation, sick leave, or other policy may be substituted for earned sick
time so long as 40 hours of time off provided under the policy, or such lesser amount as each employee
might earn if the employer were not using the substitute policy, complies with all the provisions of
M.G.L. c. 149, § 148C, and 940 CMR 33.00, including:
a) accrual at the rate of no less than one hour for every 30 hours of work;
b) pay at the employee’s same hourly rate;
c) access for all uses authorized under M.G.L. c. 149, § 148C;
d) availability under the same conditions of notice and documentation; and
e) extension of the same job protections.
(4) Employers that provide employees with a lump sum of 40 hours or more of sick leave or paid time off
at the beginning of each benefit year do not need to track accrual or allow any rollover, provided that
such leave is otherwise consistent with M.G.L. c. 149, § 148C.
(5) Employers that provide 40 or more hours of paid time off or vacation to employees that also may be
used as earned sick time, consistent with M.G.L. c. 149, § 148C, shall not be required to provide
additional sick leave to employees who use all their time for other purposes (i.e., vacation or personal
time) and have need of sick leave later in the year, provided that the employers’ leave policies make clear
that additional time will not be provided.
Example: A sporting goods store provides its employees with 40 hours of paid vacation time that can
also be used as earned sick time, consistent with M.G.L. c. 149, § 148C. Does the store need to provide
any separate sick leave? No. A sporting goods store does not need to provide additional sick leave, but
the store must put employees on notice that if they use all of their hours for vacation, there will be no
additional sick leave available.
(6) Employers that have an unlimited sick leave policy shall not be required to track accrual of sick leave or
allow any rollover, provided that such leave is otherwise consistent with M.G.L. c. 149, § 148C.
(7) Employers that wish to maintain separate use policies for paid time off in excess of 40 hours may do so,
provided that they allow employees to designate which time is taken as earned sick time.
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(8) Employers that prefer not to track accrual of sick time over the course of the benefit year may also use
the following schedules for providing lump sums of sick leave or paid time off to their employees.
Employers using these schedules will be in compliance even if an employee’s hours vary from week to
week. Employers may accelerate the accrual or increase hours if they choose. Employees accruing
earned sick time on these schedules will have the right to rollover their sick leave up to 40 hours and
accrual may be delayed while an employee maintains an unused bank of 40 hours.
For employees working an average of:
a) 37.5 – 40 hours per week, provide 8 hours per month for 5 months.
b) 30 hours per week, provide 5 hours per month for 8 months.
c) 24 hours per week, provide 4 hours per month for 10 months.
d) 20 hours per week, provide 4 hours per month for 9 months.
e) 16 hours per week, provide 3 hour per month for 10 months.
f) 10 hours per week, provide 2 hours per month for 10 months.
g) 5 hours per week, provide 1 hour per month for 10 months.
Section 33.08

Prohibition on Retaliation and Non-interference

(1) It is unlawful for any employer to interfere with, restrain, or deny the exercise of, or the attempt to
exercise, any right provided under or in connection with this section, including, but not limited to, using
the taking of earned sick time under M.G.L. c. 149, § 148C, as a negative factor in any employment
action such as evaluation, promotion, disciplinary action, or termination, or otherwise subjecting an
employee to discipline for the use of earned sick time under M.G.L. c. 149, § 148C.
(2) It is unlawful for any employer to take any adverse action against an employee because the employee
opposes practices which the employee reasonably believes to be in violation of M.G.L. c. 149, § 148C,
or 940 CMR 33.08, or because the employee supports the exercise of rights of another employee under
M.G.L. c. 149, § 148C. Exercising rights under M.G.L. c. 149, § 148C, shall include but not be limited to
filing an action, or instituting or causing to be instituted any proceeding, under or related to M.G.L. c.
149, § 148C; providing or intending to provide any information in connection with any inquiry or
proceeding relating to any right provided under M.G.L. c. 149, § 148C; or testifying or intending to
testify in any inquiry or proceeding relating to any right provided under M.G.L. c. 149, § 148C, or 940
CMR 33.00.
(3) Examples of adverse actions include but are not limited to:
a) denying use or delaying payment of earned sick time;
b) terminating an employee;
c) taking away work hours;
d) negatively altering the terms or conditions of employment;
e) disciplining an employee under the employer’s attendance policy;
f) giving an employee undesirable assignments or schedule changes;
g) giving false negative references for future employment;
h) making false criminal reports to authorities about the employee;
i) reporting an employee to immigration authorities; or
j) threatening an employee with any of the adverse actions listed in 940 CMR 33.08.
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(4) Attendance policies that reward employees for good attendance and holiday pay incentives that provide
extra compensation for coming to work on the days immediately before and after a holiday are
permissible so long as employees are not subject to any adverse actions for exercising their rights under
M.G.L. c. 149, § 148C, and 940 CMR 33.00. An employee’s inability to earn a reward for good
attendance or to receive a holiday pay incentive based on an employee’s absence occasioning use of
earned sick time shall not constitute an adverse action or interference with an employee’s rights under
940 CMR 33.08.
Section 33.09

Recordkeeping and Disclosure

(1) Employers shall keep true and accurate records of the accrual and use of earned sick time, consistent
with the recordkeeping requirements of M.G.L. c. 151, § 15. However, if an employer provides time off
to employees under a paid time off, vacation or other policy that complies with M.G.L. c. 149, § 148C,
the employer is not required to track and keep a separate record on accrual and use of earned sick time,
except employers must keep records of the time designated as earned sick time where the employer
chooses to maintain separate policies under 940 CMR 33.07(7).
(2) Employers shall maintain such records for a period of three years and must provide copies upon
demand by the Attorney General or a designee from the Attorney General’s Office. An employee who
requests such records pertaining to the employee shall be provided with a copy within ten business days,
and, if the employee so requests, shall be allowed to inspect the original paper or electronic records at a
reasonable time and place.
(3) Employers shall post a notice of the M.G.L. c. 149, § 148C, prepared by the Attorney General, in a
conspicuous place accessible to employees in every location where eligible employees work.
(4) Employers shall provide a hard copy or electronic copy of this notice to all eligible employees, or
include the employer’s policy on earned sick time or the employer’s allowable substitute paid leave
policy in any employee manual or handbook.
Section 33.10

Violations of the Earned Sick Time Law

Violation of any provision of M.G.L. c. 149, § 148C, or 940 CMR 33.00 shall be subject to M.G.L c. 149, §
27C(b) (1), (2), (4), (6) and (7) and to § 150.
Section 33.11

Severability

If any provision of 940 CMR 33.00 or the application of any provision of a regulation to any person or
circumstance is finally held invalid by a court of competent jurisdiction, the validity of the remainder of 940
CMR 33.00 shall not be affected.
REGULATORY AUTHORITY
940 CMR 33.00: M.G.L. c. 149, § 148C
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Protection starts here

and here.

DeSanctis Insurance Agency
Serving the Bonding and Insurance needs of the N.E. construction industry for over 40 years.

DeSanctis Insurance Agency, Inc.
100 Unicorn Park Drive
Woburn, MA 01801 (781) 935-8480 www.desanctisins.com
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The Costs of Sound
Safety Performance.
In addition to being human tragedies, work zone fatalities and injuries
divert more than $1 billion annually from transportation construction.
By: Brad Sant

Two roadway construction or maintenance workers are killed on the job every week. Another 10
workers are injured every day. These figures, based on annual averages, tend to increase
during the busy warm-weather building and repair season. But such fatalities and injuries are tragic
no matter when they occur, especially for the victims’ families and co-workers.
These incidents should not just be looked at
as “statistics,” but as people. Here are a few
examples from this year, according to news
reports.
•

•

•

Fifty-year-old David L. Ridzon, a public
works employee in Tolland, Connecticut,
was killed in March when one of his coworkers backed over him with a dump truck
as he repaired potholes.
A few weeks later, Ronald Paul Raiche
Jr., a 47-year-old Nevada Department of
Transportation worker, was struck and killed
by a commercial truck while repairing cracks
on Interstate 80 between Elko and Reno.
In April, 28-year-old Jared Overfield was
crushed to death when a huge pipe rolled
down a hillside at the Highway 101 widening
project he was working at near Petaluma,
California.

These are just a few of the many workers who
went to the job site one morning, but did not
return to their families at the end of the day.
Real people, real suffering, real sadness.
Deaths and injuries in the transportation
construction industry also cost a lot of money,
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more than $1.2 billion annually. That’s based on
data from the U.S. National Institutes of Health,
which estimates each death in the construction
industry costs $4 million in direct and indirect
expenses; each injury resulting in lost work
days costs $42,000.1 As noted above, each
year approximately 100 workers in our industry
are killed, and 20,000 more are injured. The
Occupational Safety and Health Administration
recently put the cost of each worker fatality at
$8.7 million (value of statistical life) and each
injury at $62,000.
Any way you add it up, billions of dollars are
being diverted from the highway, bridge and
public transit construction industry as the result
of these accidents. These staggering costs
include “hidden” economic consequences that
should be understood so they can be controlled.

Understanding the Real Cost of
an Incident
Due to the highly personal and emotional nature
of occupational deaths and injuries, it can be
difficult to talk about such incidents in terms
of dollars. That can seem cold and calculating.
But business managers need to understand that
correlation in order to justify a solid investment
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Weighing safety performance
The American Society for Safety Engineers
recommends weighing safety performance
against these eight criteria:
•
•
•
•
•
•
•
•
•

Profitability
Reputation/Image/Brand
Market Share
Time to Market
Shareholder Value
Cost Containment (e.g., control costs)
Productivity
Customer Service
Compliance Risk

in time and capital to improve their safety
performance. It follows the old axiom that
performance improves when it is measured
and reported.
The measurement of death and injury costs
should be considered both in terms of direct
and indirect costs. For example, direct costs
include workers’ compensation payments,
medical expenses, and costs for legal
services. Indirect costs might include training
replacement employees, accident investigation
and implementation of corrective measures,
lost productivity, repairs of damaged equipment
and property, and costs associated with lower
employee morale and absenteeism. (Though
not a part of occupational safety risks, it is
important to note that other, more damaging
long-term costs may arise due to an inadequate
safety program. This includes exposure to legal
liabilities and tort action, especially if a member
of the public, rather than an employee, is
injured in an accident on your work site.)
When measuring the costs of workplace
incidents, the “iceberg” effect comes into play,
meaning the direct costs we anticipate and
easily measure are only a small portion of the

real cost. These indirect—or hidden costs—are
most dangerous because business managers
may fail to see them. Our traditional accounting
systems were not designed to recognize indirect
costs resulting from accidents (or savings from
avoiding them), so they are usually included as
expenses to overhead.
In fact, it is difficult to realize a correlation
with safety performance because the main
considerations for efficient construction projects
are typically scope, time and budget. Some
managers think only in these parameters.
Newer considerations like quality, safety and
health, social responsibility, and environmental
concerns are often overlooked by contractors,
especially in small to mid-sized firms.
To better integrate safety management into
the company economic profile, it should
be viewed in terms of corporate values.
The American Society for Safety Engineers
recommends weighing safety performance
against ninecriteria, including profitability and
productivity (see box on page 30).
In the transportation construction arena, a
company’s safety record is most often a key
determinant when awarding contracts based
on “best value” as opposed to lowest bid. In
other words, if a company has a poor safety
record, it will be increasingly difficult to compete
for work in the changing world of value-based
contracting.

Profit Margins and Costs
Another key consideration when measuring
the real expense of work place incidents is the
cost-to-profit ratio, or profit margin. Consider a
relatively small “inexpensive” incident. Let’s say
a dump truck approaching a paving machine to
unload accidently backs into a highway worker.
In our example, the worker is not killed, but
suffers a broken leg.
The worker is taken to the hospital where the
leg is reset and placed in a cast. He or she is
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expected to make a full recovery, but will not be
able to return to work on regular duty for five or
six weeks. Here are some ways the costs add
up:

Accident cost vs. profit margin

•

$700,000: Gross revenue needed to cover the
cost of the injury at 6 percent profit margin.

•

•
•
•
•
•
•

Work is stopped temporarily as the accident
is assessed and the worker is treated and
taken to the hospital. As an employer, you
continue to pay all the employees on the site
while no work is taking place. Even one or
two hours of lost work for an entire crew and
equipment will accrue costs fairly quickly.
There is additional lost time for the injured
worker and at least one other employee who
accompanies him/her to the hospital.
Paperwork to document the injury must be
completed.
The worker will be paid workers’ compensation
or for temporary, restricted duty.
There may be time/cost consequences to
your schedule.
There may be consequences with your
insurance modification rate.
There will be costs associated with the
medical treatment and follow-up.
Another worker will need to be hired and
perhaps trained to replace the injured worker.

$42,000: U.S. National Institutes of Health
estimated cost of an accident with injury.

The bottom line is simply this: a good safety
program is a profit center. Creating a good
safety culture and programs will pay long-term
dividends while avoiding the costs of workplace
deaths and injuries. As transportation owners
place a greater emphasis on company safety
performance when awarding work, only those
employers who carefully manage that aspect of
their business are likely to remain in operation in
the next five to 10 years.
ARTBA is ready to assist its members in efforts
to improve their safety performance through
training programs and services that are focused
directly on your day-to-day activities.

Let’s say such an accident costs the $42,000
estimated by the National Institutes of Health.
That’s an unwelcome expense, to be sure, but
one that a healthy business should be able to
absorb, right?
Recall this is a paving job, an industry that
typically operates on a six percent profit margin.
The company in our example would have to
generate $700,000 in gross revenue to pay
for this “inexpensive” accident. That is hardly
insubstantial, and the revenue requirement gets
even higher using OSHA’s estimate of injury
expense, or to cover an accident involving
multiple workers that costs even more.
Costs of Occupational Injuries in Construction in the United States, Accid Anal Prev. 2007 November ; 39(6): 1258–1266.
Geetha M. Waehrer, Ph.D., Xiuwen S. Dong, DrPH, Ted Miller, Ph.D., Elizabeth Haile, MPH, and Yurong Men, MS
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Leading Highway Guardrail Contractor Seeks

Estimator / Project Manager
Responsibilities include but not limited to
preparing estimates for State DOT projects, private
construction projects; coordinate with suppliers,
general contractors and foremen to ensure
completion of job; prepare invoicing; perform
collections.
Minimum 2 years estimating experience.
Installation experience preferred but not required.
Benefits include medical, dental, 401K plan, paid
vacation and paid sick days.
Forward resumes or apply in person at:
DeLucca Fence Company, Inc
Attn: Jackie DeLucca
Five Old Ferry Road
Methuen, MA 01844
Fax: (978) 688-6030
Email: jobs@deluccafence.com
DeLucca Fence Company, Inc. is an Equal Opportunity Employer
m/f/d/v

CIM Construction Journal

61

The New Gradual Retirement

Working a little (or a lot) after 60 may become the norm.

By Todd J. McDonald, Certified Family Business Specialist • Broadstone Advisors, LLC

Do we really want to retire at 65? Not according to the latest annual retirement
survey from the Transamerica Center for Retirement Studies which gauges the outlook
of American workers. It found that 51% of us plan to work part-time once retired.
Moreover, 64% of workers 60 and older wanted to work at least a little after 65 and
18% had no intention of retiring.1

Are financial needs shaping
these responses?
Transamerica survey cited income and employersponsored health benefits as major reasons to
stay employed in the “third act” of life, 34% of
respondents said they wanted to keep working
because they enjoy their occupation or like the
social and mental engagement of the workplace.1

It seems “retirement” and
“work” are no longer mutually
exclusive.
Not all of us have sufficiently large retirement nest
eggs, so we strive to stay employed – to let our
savings compound a little more, and to leave us
with fewer years of retirement to fund.
We want to keep working into our mid-sixties
because of two other realities as well. If you are a
baby boomer and you retire before age 66 (or 67,
in the case of older boomers), your monthly Social
Security benefits will be smaller than if you had
worked until full retirement age. Additionally, we
can qualify for Medicare at age 65.2,3
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We are sometimes cautioned that working too
much in retirement may result in our Social Security
benefits being taxed – but is there really such a
thing as “too much” retirement income?
Income aside, there is another question we all face
as retirement approaches.

How much control will we have
over our retirement transition?
In the Transamerica survey, 41% of respondents
saw themselves making a gradual entry into
retirement, shifting from full-time employment to
part-time employment or another kind of work in
their sixties.1

Is that thinking realistic? It may
or may not be. A recent Gallup survey of retirees
found that 67% had left the workforce before age
65; just 18% had managed to work longer. Recent
research from the Employee Benefit Retirement
Institute fielded roughly the same results: 14%
of retirees kept working after 65 and about half
had been forced to stop working earlier than they
planned due to layoffs, health issues or eldercare
responsibilities.3
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If you do want to make a
gradual retirement transition,
what might help you do it?
First of all, work on maintaining your health.
The second priority: maintain and enhance your
skill set, so that your prospects for employment
in your sixties are not reduced by separation
from the latest technologies. Keep networking.
Think about Plan B: if you are unable to continue
working in your chosen career even part-time,
what prospects might you have for creating income
through financial decisions, self-employment or
in other lines of work? How can you reduce your
monthly expenses?

Easing out of work & into
retirement may be the new
normal. Pessimistic analysts contend that
many baby boomers will not be able to keep
working past 65, no matter their aspirations.
They may be wrong – just as this active, ambitious
generation has changed America, it may also
change the definition of retirement.

Todd J. McDonald is a Certified Family Business Specialist and founder of Broadstone Advisors, LLC, based in Albany, NY. Todd may be reached directly at
518.449.4527or via email at tmcdonald@financialguide.com.
Todd McDonald is a registered representative of and offers securities, investment advisory and financial planning services through MML Investors Services, LLC.
Member SIPC. Supervisory office: 8 Southwoods Boulevard, Albany, NY 12211. (518) 463-5533.
This material was prepared by MarketingPro, Inc., and does not necessarily represent the views of the presenting party, nor their affiliates. This information has been
derived from sources believed to be accurate. Please note - investing involves risk, and past performance is no guarantee of future results. The publisher is not engaged
in rendering legal, accounting or other professional services. If assistance is needed, the reader is advised to engage the services of a competent professional. This
information should not be construed as investment, tax or legal advice and may not be relied on for the purpose of avoiding any Federal tax penalty. This is neither a
solicitation nor recommendation to purchase or sell any investment or insurance product or service, and should not be relied upon as such. All indices are unmanaged
and are not illustrative of any particular investment.

Citations.
1 - forbes.com/sites/laurashin/2015/05/05/why-the-new-retirement-involves-working-past-65/ [5/5/15]
2 - ssa.gov/retire2/agereduction.htm [6/11/15]
3 - money.usnews.com/money/blogs/planning-to-retire/2015/05/22/how-to-pick-the-optimal-retirement-age [5/22/15]

CIM
CIM Construction
Construction Journal
Journal

63
63

Extension, Dissension,
Pretension, Apprehension
and Invention
Peter Ruane

President & CEO, ARTBA

pruane@artba.org

As we settle into the summer months, ARTBA recognizes that much of our
membership is focused on the busiest period of the construction season,
not to mention (hopefully) family vacations and other warm-weather
happenings where possible.

A

t the same time, I can assure you
that ARTBA, our leaders and staff
has never been more devoted to
the cause of permanently fixing
the Highway Trust Fund (HTF) and
putting federal transportation investment on a
long-term, upward trajectory. Notwithstanding
the summer activities noted above, we need your
help to get the job done… and as I’ll explain, it’s
never been easier to get involved.
I’m not much of a poet—traditional Irish limericks
are more my expertise—and I’m certainly no
rapper, but here’s a rhyme-based summary of our
status at mid-year…

Extension
With the most recent Highway Trust Fund “can
kicking” about to expire on May 31, Congress
passed a two-month extension (its 33rd since
2009) to keep the federal highway and transit
programs running until July 31.

Dissension
ARTBA and many of our coalition partners want
to end this continued cycle of extensions. It’s
one thing to give Congress time to work on a
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long-term bill, and another to simply delay hard
decisions until a few months later—over and over
again. There are clear signs many on Capitol
Hill are sick of the equivocating and want to
make real progress. That includes the Senate
Environment & Public Works Committee as it
prepares to mark-up its portion of a long-term bill
at the end of June, and growing demands in both
houses that any further extension be tied to a
timetable for passing such a multi-year measure.
ARTBA is working closely with the members of
Congress involved in these efforts.
Many in the media are catching on. A prominent
May editorial in USA Today—in which ARTBA
senior staff spoke at length with the writer before
it was published—noted Congress has kept the
HTF afloat by “borrowing from the future while
using smoke and mirrors to claim budgetary
rectitude.” The editorial also urged congressional
action based on ARTBA’s “Getting Beyond
Gridlock” proposal, with a 15 cent increase in
the federal gas tax, along with providing a tax
rebate for low income Americans, in order to
fund a $401 billion, six-year highway and transit
investment bill.
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Pretension
As always, it is ARTBA’s job to support the
real transportation champions in Congress,
while calling out the pretenders, charlatans and
anti-investment ideologues who pay lip service
to the HTF problem, but have no intention of
fixing it. While focusing on the federal user fee
as the logical solution, we will continue to put
one-off solutions like repatriation, oil and gas
royalties, and other amorphous, ambiguous
options in their proper context.

How can you help? Sign up for our new
grassroots program at http://www.tmaw.com/
take-action/. Visit with your members of Congress.
Make sure your company is financially supporting
our TMAW program. Let’s get the job done, and I
promise to stop with the bad rhymes!

Apprehension
ARTBA continues to track the effects of this
“non-reauthorization” at the state level. With 52
percent, on average, of capital investment by
state departments of transportation originating
with the federal highway program, it’s not
surprising that at this writing seven states
have cancelled or delayed projects due to HTF
uncertainty. At least another dozen states are
considering similar action. Be assured we are
letting Congress know every time this happens,
and encourage you to do the same: give Capitol
Hill a dose of the “real world.”

Invention
Through our Transportation Makes America
Work (TMAW) program, ARTBA is looking
ahead, instead of fighting the “last battle.”
Our new digital grassroots advocacy program
allows you to use your mobile device to contact
members of Congress by phone, e-mail or
social media such as Facebook and Twitter.
ARTBA activists have already sent more than
2,200 emails tweets and Facebook posts,
through which a larger audience can also learn
about the importance of the HTF issue.
We are also launching several forms of
advertising targeted at key decision-makers in
Congress and elsewhere in the Nation’s Capital.
Besides cable TV and radio, we can now hit their
computer screens directly with our message via
digital video advertising.
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To access a variety of industry information, please visit our web site

www.cimass.org
- MassDOT – Highway Division
 Bid Results
 Bid Prices
 Bidders List
- MBTA, Massport & DCR Bidders Lists
- Legislation
- Running news feed of daily transportation stories
- Transportation reports
- Link to other web sites of interest: federal and state agencies,
other associations, elected officials
- Calendar of upcoming events
- Wage rates of current collective bargaining agreements
Have other items you want to see on the web site?
Email your suggestions to: info@cimass.org.

http://twitter.com/cimass
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Don’t dig yourself
into trouble...
The Perfect Excavation:
• Pre-mark the location of intended
excavation using white stakes, paint or flags.
• In MA, ME, NH and RI, notify Dig Safe® at least
72 business hours in advance.
• In Vermont, notify Dig Safe® at least 48 business
hours in advance.
• Notify non-member facility owners.
• Maintain the marks placed by underground facility owners.
• Use caution and dig by hand when working within 18”
of a marked facility.
• If a line is damaged, do not backfill. Notify the affected
utility company immediately if the facility, its protective
coating, or a tracer wire is damaged.
• Call 911 if the damaged facility poses a risk to public safety.
• Know your state’s excavation requirements. Go to digsafe.com
for educational material and current laws.

Call

before you dig.
digsafe.com

Call Dig Safe®. It’s Smart,
It’s Free,
and It’s the Law.
CIM Construction
Journal
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CIM member firm Oldcastle Precast of Rehoboth, MA manufactured a 10’ wide x 125’ long, 112 ton
Prefabricated Bridge Unit (PBU) for S & R Corporation for the route 24 Raynham/Taunton bridge rehabilitation
project over the Taunton River. Pictured above, is a reinforcement cage in a 7’ x 22’ utility manhole mold, and an
epoxy rebar cage being fabricated.
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EJ is driven by unparalleled customer care,
exceptional solutions, global expertise, and
local understanding. We are EJ.

Learn more at ejco.com or call 800 626 4653
East Jordan Iron Works is now EJ

