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obtaining the  
expertise  
needed to  
meet your  
bonding  
needs.

After serving major contractors for more 
than 50 years, the Driscoll Agency truly  

understands the unique risks, insurance require-
ments and surety demands of the construction 
industry.
 
Managing risk can be very difficult. Which is  
why it’s critical to obtain adequate and proper 
insurance coverages. Our underwriting specialists
will work with your best interests in mind when
proposing solutions to your insurance needs.

When it’s time to navigate through the com-
plexities of surety bonding, you can rely on our 
expertise and connections to get you aggres-
sive representation and unbeatable access to 
industry decision-makers. 
 

To discover the Driscoll difference, contact  
Tim Lyons, Bond Department Manager at  
781-421-2560 or tlyons@driscollagency.com.

“The entire surety bonding team at 
Driscoll has the experience, expertise  
and industry contacts to give us the best 
possible representation and service.   
In an industry as specialized as ours,  
we wouldn’t consider letting any other  
agency handle this important need of  
our company.”      – Satisfied Client
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If you are a member in good standing and would like pictures of your company at work to appear on the 

cover of the CIM Construction Journal, please call the CIM office at 781-551-0182 and we will 

schedule a photographer to come to your job site. 
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Williams Stone 
New England's Premier
Granite Curb Supplier

Williams Stone is an employee-owned company serving highway 
contractors and curb setters across the Northeast with a wide variety 
of granite curbing in finishes, sizes and detail components to meet 
any project's most demanding specifications.  And it's all quarried and 
fabricated here in the United States.

If you need any of these curbing components for a current or future 
project, email Williams Stone at granite@williamsstone.com or call 
800-832-2052 for the largest inventory, friendliest service and fastest 
delivery anywhere.  

SERVING THE NORTHEAST SINCE 1947

n Vertical curbing, straight & 
curved

n Bridge curbing, straight & 
curved, pre-drilled

n Edge details: bull nose, 
chamfer, buzzed, beveled 
mountable

n Inlet stones, straight & 
curved, single & double

n Sloped edging

n 90° Driveway corners
n Highway bounds, lettered & 

unlettered, drilled
n Other components: straight & 

curved handicap transitions, 
block curb vertical-to-slope 
transitions,  square-back 
180° bull-nose ends

n Finishes: sawn, split, polished, 
thermaled, hammered, clean 
back, rock face

Our modern, wind-powered production facility
and granite quarry in East Otis, Massachusetts 

WS
Williams stone Company, inC.
1158 Lee-Westfield Road   P.O. Box 278
East Otis, MA 01029-0278   Tel: (800)832-2052
Fax: (413)269-6148    www.williamsstone.com

We Maintain New England's Largest Inventory 
With Short Lead Times, Competitive Pricing 

and Reliable Service, All Since 1947
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25 Blanchard Street 
Palmer, MA 01069
413-283-8354

43 Old Coldbrook Road
Barre, MA 01005
413-283-8354

1000 Page Boulevard
Springfield, MA 01104
413-737-4020

23 Arthur Street
Easthampton, MA 01027
413-527-6906

Palmer Paving Corporation, Inc   —   palmerpaving.com

After 6 decades, 2 generations and countless jobs,  

there is still only 1 goal — go the distance, and then some.

Connecting people, commerce and communities.TM

60years

CELEBRATING
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MASSACHUSETTS TRANSPORTATION FACTS—ECONOMIC 

IMPACTS 
  

• The design, construction and maintenance of transportation infrastructure in Massachusetts supports 

the equivalent of 70,060 full-time jobs across all sectors of the state economy. These workers earn $3.9 

billion annually. 

  

• This includes the equivalent of 34,902 full-time jobs directly involved in transportation infrastructure 

construction and related activities. Spending by employees and companies in the transportation design 

and construction industry support an additional 35,158 full-time jobs. 

  

• Transportation construction contributes an estimated $719.3 million in state and local income, 

corporate and unemployment insurance taxes and the federal payroll tax. 
  

• 1,366,440 full-time jobs in Massachusetts in key industries like tourism, retail sales, agriculture and 

manufacturing are completely dependent on the state’s transportation infrastructure network. These 

workers earn $62.2 billion in wages and contribute an estimated $11.3 billion in state and local income, 

corporate and unemployment insurance taxes and the federal payroll tax. 
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Massachusetts Direct Employment Supported by Transportation 

Construction Market Activity, by Industry

Source: ARTBA 2015 U.S. Transportation Construction Profile 
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MASSACHUSETTS TRANSPORTATION FACTS—SCOPE & CONDITION 
  

 The Massachusetts transportation network includes highways, local roads and streets, bridges, airports, transit and 

rail, freight railroad and ports and waterways. Together, these facilities move Massachusetts travelers, businesses 

and freight and drive economic growth. 

 
• Massachusetts has 36,370 miles of roadway. 

  

• Of the state's 11,276 miles of roadway 

eligible for federal aid, 5.6 percent are 

rated “not acceptable” and need major 

repairs or replacement. 

  

• Massachusetts has 5,141 bridges. FHWA 

reports 52 percent of the state’s bridges are 

either “structurally deficient” (459 bridges) or 

“functionally obsolete” (2,224 bridges). 

  

• It will cost an estimated $12.3 billion to make 

needed bridge repairs on 4,667 structures in 

the state. 

  

• There are 16 transit agencies based in the 

state that serve Massachusetts travelers. 

  

• There are 11 freight railroads operating 892 

miles of track. 

  

• Massachusetts has 73 commercial and general 

aviation facilities with 273 runways. A total of 

72 percent of the runways that are rated are 

classified in good or excellent condition.  

  

• Waterway facilities in Massachusetts include 

111 major marinas and 505 port docks, 

among other facilities. Massachusetts has 90 

miles of inland waterways and ships 17.3 

million tons of freight. 

 

 

Transportation Network Profile 

  Highways, Roads & Bridges   

  Total Road Mileage 36,370 

        Rural Mileage  6,165 

        Urban Mileage  30,205 

  Number of Bridges 5,141 

  Airports   

  Number of Airports 73 

  Transit & Rail   

  Bus Route Miles 144 

  Transit Rail Route Miles 1,134 

  Number of Transit Agencies 16 

  Freight Railroad    

  Railroad Miles 892 

  Number of Railroads 11 

  Ports & Waterways   

  Miles of inland waterways 90 

  Total Shipments (1,000 tons) 17,298 

        Domestic Shipments 5,251 

        Foreign Shipments   11,665 

        Intrastate Shipments 381 

  Number of waterway facilities 950 
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MASSACHUSETTS TRANSPORTATION FACTS—MOBILITY 
  

A strong transportation network is crucial for facilitating economic and recreational activity across Massachusetts. 

The businesses and workers in Massachusetts rely on the state’s transportation network to arrive at their offices, 

sales visits and job sites safely each and every day. 

 

 

• The state’s transportation network allows Massachusetts citizens to make choices about where they 

work and live—65 percent of residents work and live in the same county (commuting an average of 20 

minutes one way), 31 percent commute to a different county to work (40 minute average commute), 

and 4.0 percent work in a different state (39 minute average commute). 
  

• Over the last five years, an average of 866,202 people have moved either within or to Massachusetts 

each year, with 57 percent relocating within the county where they were living before, 20 percent 

moving from a different Massachusetts county, 16 percent coming from out of state and 6.5 percent 

coming from abroad. 
 

 

Driving

80%

Transit
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use other 
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Work 
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home

4.3%

How Massachusetts drivers get to 

work

Source: American Community Survey
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• Massachusetts drivers traveled 56 billion vehicle miles in 

2013, with the average driver traveling 11,816 miles, 

compared to a national average of 14,085 miles. 
  

• Most travel, 28 percent of all miles, was for commuting and 

work-related purposes. 
  

• In Massachusetts, 80 percent of commuters get to work by 

driving, 9.3 percent take transit, 6.3 percent walk, bike or use 

other modes and 4.3 percent work from home. 
  

• The average commute time is 27 minutes one way. 
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MASSACHUSETTS TRANSPORTATION FACTS—FREIGHT 

SHIPMENTS 
 
 

• Nearly all freight shipments by 

Massachusetts businesses  – 77 percent – 

are carried to their destination via truck. 

  

• The Interstate and NHS are very important 

to Massachusetts commerce – of all the 

truck shipments going out of state, the final 

destination for 58 percent of those goods is 

a non-neighboring state. 

  

• Over 40 percent of truck travel miles in the 

U.S. are on the Interstate system. 
  

• Truck shipments in Massachusetts are 

expected to reach $385 billion by 2040. 
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MASSACHUSETTS TRANSPORTATION FACTS—SAFETY 
  

• There were 309 fatal motor vehicle crashes, resulting in 326 deaths in Massachusetts during 2013. Motor 

vehicle crashes are the number one cause of death and also permanently disabling injuries for young 

Americans under age 21. 
  

• Of these, 15 percent of fatalities occurred on rural roads and 37 percent occurred on the National 

Highway System. 
  

• There were 11 aviation incidents being investigated by the National Transportation Safety Board that 

occurred in Massachusetts in 2014, with 7 reported fatalities. 

  

• There were 233 rail accidents or incidents in Massachusetts in 2014, with 9 fatalities and 214 injuries, 

according to the U.S. Department of Transportation. 

  

• There were 788 transit incidents in 2014 that resulted in 817 injuries and 6 fatalities. 
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• 

• 

• 

• 

• 

Equal Opportunity/Affirmative Action Employer 

Invest In Your 
Company’s Most Important Resource

Your Workers!

If your business employs 200 or fewer workers 
AND has a wellness program, your business could 

receive a tax credit of up to $10,000! 

The Wellness Tax Credit Incentive gives small businesses in Massachusetts 
a state tax credit for having an employee wellness program.

The tax credit is worth 25% of the cost of implementing 
a workplace wellness program for employees. 

To receive certification of your wellness program: 

   Check to see that your wellness program qualifies 

   Certify your wellness program by answering some questions online 

You can find guidance on qualified wellness programs, apply online to 
certify your wellness program, and learn more about the 

Massachusetts Tax Credit Incentive at www.mass.gov/wellnesstaxcredit.

Apply now! Funds are limited.

For information about the wellness tax credit 
visit: www.mass.gov/wellnesstaxcredit

Good for Employees, Good for Business. 

1.

2.
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Interim Policy on the 
Re-Use of Soil for 

Large Reclamation Projects 
 

Policy # COMM-15-01 
 

August 28, 2015 
 
 

Policy Statement 
 

This Interim Policy provides notice of MassDEP’s intent to issue site-specific approvals, in the 
form of an Administrative Consent Order, to ensure the reuse of large volumes of soil for the recla-
mation of sand pits, gravel pits and quarries poses no significant risk of harm to health, safety, pub-
lic welfare or the environment and would not create new releases or threats of releases of oil or haz-
ardous materials. 

 
During the effective period of this policy, MassDEP approval for the filling of sand pits, gravel pits 
and quarries to which this policy applies will be provided only through Administrative Consent Or-
ders completed by the terms of this policy.  Filling operations conducted without MassDEP approval 
operate at risk of Department enforcement for violations of rules governing solid waste management 
and oil and/or hazardous material releases. 

 
The use of soil for the reclamation of a quarry, sand pit or gravel pit under the conditions of this poli-
cy is considered approved re-use for the purposes of the notification exemption described at 
310 CMR 40.0317(13). 
 
 
 
 

This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TTY# MassRelay Service 1-800-439-2370 
MassDEP Website: www.mass.gov/dep 
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Effective Date 
 
This Interim Policy is effective on August 28, 2015. This Interim Policy will remain in effect until it is specifically 
rescinded or superseded by MassDEP regulations governing soil fill projects promulgated pursuant to Section 277 of 
Chapter 165 of the Acts of 2014, M.G.L. c. 21E, Section 6, and M.G.L. c. 111, Section 150A. While such future regu-
lations will likely differ in scope and detail from this Interim Policy, the Department anticipates that regulations and 
policies developed to implement the final approach will specifically accommodate projects commenced under an Ad-
ministrative Consent Order issued pursuant to this Interim Policy through the incorporation of transition provisions. 

 
Authority 

 
This Interim Policy is implemented pursuant to Section 277 of Chapter 165 of the Acts of 2014 ¹, M.G.L. c. 21E, § 6 ²   
and 310 CMR 40.0000, and M.G.L. c. 111, § 150A ᵌ and 310 CMR 16.00 and 19.000. 

 
Section 277 of Chapter 165 of the Acts of 2014 directs the Department to “establish regulations, guidelines, standards 
or procedures for determining the suitability of soil used as fill material for the reclamation of quarries, sand pits and 
gravel pits. The regulations, standards or procedures shall ensure the reuse of soil poses no significant risk of harm to 
health, safety, public welfare or the environment considering the transport, filling operations and the foreseeable fu-
ture use of the filled land.” 

 
M.G.L. c. 21E, § 6 establishes the Department’s authority to “specify reasonable requirements, applicable to sites and 
vessels where releases of hazardous material or oil might occur and to activities which might cause, contribute to, or 
exacerbate a release of hazardous material or oil, to prevent and control, and to counter the effects of, such releases.  
Such requirements may be prescribed… by order under section nine 4 for specific sites and vessels which the depart-
ment has determined to… be conducting an activity which poses a threat of release of hazardous material or oil.” 

 
The placement, dumping, disposing or reuse of soil containing oil and/or hazardous material (OHM) into the envi-
ronment is a “release” as that term is defined in M.G.L. c. 21E § 2 5. Such dumping, disposing or unapproved re-
use of soil is potentially a notifiable release (310 CMR 40.0300) requiring assessment and, where indicated, reme-
diation.  Depending upon site- specific conditions and the nature of the OHM present in the soil, such releases may 
have significant adverse human health and environmental effects.  Examples of such effects include: 

 
 contamination of the underlying aquifer through leaching of the OHM; 
 human exposure through direct contact with the soil or inhalation of vapors or particulates ema-

nating from the soil; 
 degradation of wildlife habitats; 
 degradation of neighboring properties, wetlands, and waterways through stormwater runoff; and 
 exacerbation of localized flooding. 

 
Applicability 

 
This Interim Policy is applicable to any quarry, gravel pit, or sand pit reclamation project that receives, or plans to re-
ceive greater than 100,000 cubic yards of soil for the reclamation/filling of said quarry, gravel pit, or sand pit after Au-
gust 28, 2015 including: 

 
  Reclamation projects that will begin to receive on site more than 100,000 cubic yards of soil after August 28, 

2015; 
 
1 https://malegislature.gov/Laws/SessionLaws/Acts/2014/Chapter165 
2  https://malegislature.gov/Laws/GeneralLaws/PartI/TitleII/Chapter21E/Section6 
3  https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter111/Section150A 

 

4 https://malegislature.gov/Laws/GeneralLaws/PartI/TitleII/Chapter21E/Section9 
5  https://malegislature.gov/Laws/GeneralLaws/PartI/TitleII/Chapter21E/Section2  
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  Reclamation projects that have commenced physically receiving soil on site on an “at risk” basis prior to Au-
gust 28, 2015 subject to the regulations, policies and procedures in place prior to August 28, 2015 and which 
will receive more than 100,000 cubic yards after October 31, 2015; 

 
To be eligible for MassDEP approval pursuant to this Interim Policy, the soil accepted by the quarry, gravel pit or 
sand pit can contain no more than de minimis quantities of Solid Waste (e.g. Municipal Solid Waste and/or Construc-
tion and Demolition Waste) as defined in 310 CMR 16.00 and 310 CMR 19.000. 

 
Soil fill projects to which this policy applies and that are not managed in compliance with this policy may be found to 
have caused, contributed to, or exacerbated a release of OHM and may be subject to enforcement pursuant to Section 
277 of Chapter 165 of the Acts of 2014 6, M.G.L. c. 21E, § 6 7 and 310 CMR 40.0000, and/or M.G.L. c. 111, § 150A 8 
and 310 CMR 16.00 and 19.000. 

 
Fill projects that accept any amount of soil (whether pursuant to this Interim Policy or otherwise) must ensure that the 
filling does not create new, reportable releases of oil or hazardous materials to the environment pursuant to M.G.L. c. 
21E and 310 CMR 40.0000, or will not violate M.G.L. c. 111, section 150A, 310 CMR 16.00, or 310 CMR 19.000. 

 
Nothing in this Interim Policy eliminates, supersedes or otherwise modifies any local, state or federal requirements 
that apply to the management of soil, including any local, state or federal permits or approvals necessary before plac-
ing the soil at the receiving location, including, but not limited to, those related to placement of fill, noise, traffic, 
dust control, stormwater management, wetlands, groundwater or drinking water source protection. 
 
Implementation 

 
A reclamation project proponent should contact the Regional Director in the MassDEP Regional Office for the region in 
which the reclamation project is located to initiate the approval process. 

 
In determining whether to issue an Administrative Consent Order to a project proponent for a specific quarry, gravel 
pit or sand pit reclamation project, MassDEP will review data describing the types and concentrations of OHM con-
tained in the excavated soil proposed to be used for reclamation, data describing the relevant characteristics of the lo-
cation proposed to receive this soil and the surrounding area, proposed soil management plans, and any other infor-
mation necessary to ensure the proper handling of the fill material. 

 
As a case-specific approval, the development of an ACO for a reclamation project will necessitate discussions be-
tween the Department and the project proponent to identify all the information necessary as a basis for approval. 
These discussions will likely occur concurrent with the project proponent’s discussions with local officials and the 
development of final soil management plans. 

 
MassDEP will review documentation submitted by project proponents to demonstrate that the appropriate local offi-
cials are aware of the project and have been afforded the opportunity for meaningful input.  Examples of such docu-
mentation may include: 
 

 a copy of any local permit or other approval specific to the use of large volumes of fill material that may be 
required (municipal approval of an up-to-date reclamation plan for the receiving location, and/or or a munici-
pal permit under an “earth filling” ordinance, and/or any other approval required by a municipality for activi-
ties that involve the transportation of soil onto the receiving site); or 

 
 
 
 
 
 
6  https://malegislature.gov/Budget/CurrentBudget 
7  https://malegislature.gov/Laws/GeneralLaws/PartI/TitleII/Chapter21E/Section6 
8  https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter111/Section150A  
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6  https://malegislature.gov/Budget/CurrentBudget 
7  https://malegislature.gov/Laws/GeneralLaws/PartI/TitleII/Chapter21E/Section6 
8  https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVI/Chapter111/Section150A  

 where such local approvals are not required: 
o a copy of any notification to the public in the area surrounding the fill project and the Chief Municipal 

Official (CMO) and the Chair of the Board of Health (BOH) of the city or town in which the fill pro-
ject is located of the proposal to use the excavated soil (including a description of the oil and/or haz-
ardous materials that it contains) and 

o a summary of the steps taken to solicit meaningful input from those local officials, copies of comments 
received, and a description of the ways in which these comments have been (or will be) addressed. 

 
 
MassDEP will not finalize an Administrative Consent Order on the proposed quarry, gravel pit or sand pit reclamation 
project unless and until all comments from such local officials on project impacts related to noise, dust, odor and/or 
trucks have been appropriately addressed by the project proponent.  

Administrative Consent Orders will include, as appropriate, requirements for: 
 

 Implementation of a detailed Soil and Fill Management Plan that specifies how material will be sampled 9, 
documented, tracked, transported and managed as well as what materials are permitted and not permitted; 

 

 Detailed plans that specify how material will be managed at the reclamation project to prevent nuisance 
conditions, such as noise, odor, litter and dust; 

 

 Detailed Stormwater Management Plan to prevent impacts to sensitive receptors; 
 

 Detailed Wetlands Impact provisions, including, as applicable, a requirement to obtain an Order of Condi-
tions, Determination of Applicability or other approval or permit to proceed with the project as designed; 

 

 A plan for communicating with the public and involving interested parties at key points in the implementation 
of the reclamation project; 

 

 Oversight by an LSP or other qualified environmental professional and/or Third Party 
Inspection program; 

 

 Knowledge of and intention to comply with all applicable laws and regulations; and 
 

 Stipulated penalties for noncompliance with the Administrative Consent Order. 
 
 

 
 
 
 
 
 
 
 

9 Soil that has been pre-characterized in situ prior to August 28, 2015 using standard practices, procedures and methodologies in place at the time of sampling 
(for example, characterized for RCRA-8 metals) may be evaluated for use as reclamation soil on the basis of that pre-characterization through August 28, 2016. 
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Massachusetts Attorney General’s Office – Earned Sick Time FAQs  
Wednesday, September 02, 2015  

 
Earned Sick Time in Massachusetts 

Frequently Asked Questions 
 
These FAQs are based upon the Massachusetts Earned Sick Time Law, 
M.G.L. c. 149, § 148C, and its accompanying regulations, 940 CMR 33.00. 
 
The Earned Sick Time Law sets minimum requirements; employers may choose to provide more gener-
ous policies. 

Section 1:  
Introduction, Applicability & Eligibility  
 
Subsection A: Introduction  

Q: When do employers have to start complying with the 
law? 

A: All employers must begin complying with the Earned 
Sick Time Law on July 1, 2015.  

Some employers who already offer paid sick leave or paid 
time off can keep those policies in place until December 
31, 2015, provided they meet the requirements of the Attor-
ney General’s safe harbor provision (section 33.03 of the 
regulations).  

Q. What does the Earned Sick Time Law do? 

A: The law entitles Massachusetts employees to earn up to 
40 hours per year of sick leave to address certain personal 
and family needs. The number of hours to which an em-
ployee is entitled is related to the number of hours worked. 
An employee would be entitled to 40 hours of sick leave 
per year if the employee worked enough hours to earn 40 
hours of earned sick time.  

All employers must provide earned sick time, but only em-
ployers of 11 or more employees must provide earned sick 
time that is paid. Smaller employers must also provide 
earned sick time, but it may be unpaid.  

Q: Where can I find more information about the law? 

A: The Attorney General’s website has more information 
about the law and regulations: www.mass.gov/ago/
earnedsicktime.  

 

 

Subsection B: Employees Eligible for Earned 
Sick Time 
 
Q: Which employees are eligible for earned sick time? 

A: Most employees who work in Massachusetts are eligi-
ble, including full-time, part-time, seasonal, per-diem, and 
temporary employees. To be eligible, an employee’s pri-
mary place of work must be in Massachusetts. 

Q: Are any employees exempted from earned sick time? 

A: There are several types of workers who are not eligible 
for earned sick time under the law: 

1) an employee of the United States government; 
2) a student attending a public or private institution of high-
er education in Massachusetts who is: 

a) participating in a federal work-study program or a sub-
stantially similar financial aid or scholarship program;  
b) providing support services to residents of a residence 
hall, dormitory, apartment building, or other similar resi-
dence operated by the institution at which the student is 
matriculated in exchange for a waiver or reduction of room, 
board, tuition, or other education-related expenses; or  
c) exempt from Federal Insurance Contributions Act 
(FICA) tax pursuant to 26 U.S.C. § 3121(b)(10);  

3) a school-aged student under 20 U.S.C. § 1400 et. seq., 
the Individuals with Disabilities Education Act (IDEA); or 
4) an adult client participating in a Massachusetts licensed 
program and performing work duties within the program 
setting as part of bona fide educational or vocational train-
ing.  
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4) an adult client participating in a Massachusetts licensed 
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Q: Does this law apply to independent contractors?  
A: No. Properly classified independent contractors are not 
employees.  
 
Determining if someone is an employee or independent 
contractor depends on several factors. These factors include 
how much supervision, direction, and control the employer 
has over the services being provided. Workers may meet 
the legal standard for classification as employees but may 
be misclassified as independent contractors by their em-
ployer and improperly denied access to earned sick time 
and other benefits.  
 
For more information, please visit: http://www.mass.gov/
ago/doing-business-in-massachusetts/labor-laws-and-public
-construction/massachusetts-independent.html.  
 
Q: Does the law apply to municipal employees?  
A: No. Employees of a city or town, as well as local public 
employers not covered by the term cities and towns, such 
as school committees, including regional schools and edu-
cational collaboratives, are not eligible for earned sick 
time. Municipalities can, consistent with the state constitu-
tion, opt in to the law.  
 
Q: Does the law apply to state employees?  
A: Yes.  
 
Q: Are non-profit employees eligible for Earned Sick 
Time?  
A: Yes.  
 
Q: Are unionized employees eligible for Earned Sick 
Time?  
A: Yes.  
 
Q: Are domestic workers eligible for Earned Sick 
Time?  
A: Yes.  
 
Q: Are per-diem workers eligible for Earned Sick 
Time?  
A: Yes.  
 
Q: Are county employees eligible for Earned Sick 
Time?  
A: Yes.  
 
Q: Is there a minimum amount of hours that must be 
worked in order for an employee to be eligible for 
earned sick time?  
A: No. Employees working very few hours will simply ac-
crue more slowly.  
 
 
 

Q: How do I know if my primary place of work is in 
Massachusetts?  
A: For most employees, the location where they do most of 
their work for their employer is their primary place of 
work.  
 
1) If the employee spends work hours traveling outside 

Massachusetts (making deliveries, engaging in sales, 
etc.) but returns regularly to a Massachusetts base of 
operations before resuming a new travel schedule, 
Massachusetts is the primary place of work.  

 
2) If an employee is constantly switching locations of 
work, the primary place of work may be determined by 
assessing the state in which the employee spent the plurali-
ty of his or her working time over the previous benefit year. 
For new employees, employers should make a reasonable 
assessment of the primary place of work.  
 
3) If an employee telecommutes through an arrangement 
with his or her employer to a Massachusetts worksite, Mas-
sachusetts is the primary place of work even though the 
employee does not physically spend those telecommuting 
hours in Massachusetts.  
 
4) It is not necessary for an employee to spend 50% of the 
employee’s working time in Massachusetts for it to be the 
employee’s primary place of work.  
 
5) If an employee permanently relocates into Massachu-
setts, the employee’s primary place of work will become 
Massachusetts on the first date of actual work in Massachu-
setts.  
 
Q: What if an employee moves between worksites often 
enough that the employer cannot determine a primary 
place of work, for example, in the construction indus-
try? How should the employer determine the primary 
place of work?  
A: Such an employee’s “primary place of work” for a bene-
fit year will be the state in which the employee worked for 
the most hours during the previous twelve-month benefit 
year. If the employee did not work for the employer during 
the previous benefit year and the employer cannot other-
wise determine a primary place of work, then the employer 
need only allow the employee to accrue earned sick time on 
hours worked in Massachusetts.  
 
Q: If an employee doesn’t live in Massachusetts, could 
he or she be eligible to earn sick time?  
A: Yes, if Massachusetts is his or her primary place of 
work.  
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Subsection C: Which Employers Need to Pro-
vide Earned Sick Time? 
 
Q: Which employers have to provide earned sick time?  
A: Nearly all employers in Massachusetts must provide 
their employees with the ability to accrue and use earned 
sick time.  
 
The only employers not required to provide earned sick 
time are the United States government, Massachusetts cit-
ies and towns, and certain other local public employers, 
such as school committees, including regional schools and 
educational collaboratives.  
 
Q: Do employers based outside of Massachusetts have 
to provide earned sick time?  
A: If an employer has an employee or employees with a 
primary place of work in Massachusetts, then the employer 
must provide the employee or employees with earned sick 
time.  
 
Q: Do employers with less than 50 employees have to 
provide earned sick time?  
A: All employers, regardless of the number of employees, 
must provide earned sick time.  
 
Q: Does an employer have to provide earned sick time 
to employees who also work for other employers?  
A: Yes. Each employer must provide each employee with 
the ability to accrue and use up to 40 hours of earned sick 
time in a benefit year.  
 
Q: Do school committees have to provide earned sick 
time? How about regional school committees?  
A: No, for the purposes of the Earned Sick Time law, 
school committees are an exception to the term “employer” 
and do not have to provide sick time unless the Earned Sick 
Time law is accepted by vote or by appropriation.  
 
Section 2:  
Paid versus Unpaid Earned Sick Time  
 
Q: Does the earned sick time need to be paid?  
A: The employer’s size determines if the earned sick leave 
must be paid. If an employer has 11 or more employees, 
then earned sick time MUST be paid. If an employer has 10 
or fewer employees, then earned sick time MAY be unpaid.  
 
Q: How do you determine the size of the employer?  
A: Employers should count all employees who work for 
pay on a full-time, part-time, seasonal, per diem, or tempo-
rary basis. This includes employees in other states or coun-
tries. Owners and officers who are on the company’s pay-
roll count as employees for the purposes of these regula-
tions.  

 
Employers shall determine whether the employer has 11 or 
more employees by counting the number of employees, 
including full time, part-time, seasonal, and temporary em-
ployees, on the payroll during each pay period of the bene-
fit year and dividing by the number of pay periods. If the 
employer has pay periods with no one on the payroll, the 
number of employees counted for that pay period is zero.  
 
Q: How often does an employer have to determine em-
ployer size?  
A: Once per year.  
 
Q: If some employees don’t live in Massachusetts, do 
they count toward the number of employees?  
A: Yes, it does not matter where the employee lives. When 
determining employer size, employers are to count all em-
ployees in all locations.  
 
Q: What if I am a new employer – how do I calculate 
the size of my new company?  
A: The employer should use a real-time calculation of em-
ployees in the first year, recognizing that an employer is 
not required to provide paid sick leave until the number of 
employees is 11 or more.  
 
Q: If the employer has multiple locations, do all em-
ployees count toward the number of employees?  
A: It depends on the relationship between the entities, in-
cluding how they operate and if the employees are inter-
changeable.  
 
Q: Who is the employer of a “temp worker”?  
A: Employees furnished to an employer by a temporary 
staffing agency and paid by the staffing agency count as 
employees of both the staffing agency and the employer for 
the purpose of determining employer size.  
 
Section 3: General Rules  
Subsection A: How is Earned Sick Time Ac-
crued?  
 
Q: How do employees earn sick time?  
A: Employers have several options to provide their em-
ployees earned sick time. Employees can accrue time as 
they work, or may be provided with a lump sum on a 
monthly or yearly basis.  
 
Q: If accruing earned sick time based on number of 
hour worked, at what rate is it accrued?  
A: One hour of earned sick time is accrued for every 30 
hours worked. In other words: employers must allow em-
ployees to accrue at a rate no slower than 1 hour earned for 
every 30 hours worked.  
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Q: If employers provide earned sick time in a lump sum each month or year, how much earned sick time must be 
given to employees?  
A: The amount must be the equivalent of no less than 1 hour of earned sick time for every 30 hours worked. For more 
options about earned sick time schedules, please see “Section 5: Using Other Paid Time Off (PTO) Policies Instead.”  
 
Q: How much earned sick time do employees get?  
A: An employee must be allowed to accrue 40 hours per benefit year if the employee works sufficient hours. For exam-
ple, an employee who accrues on hourly basis would have to work 1,200 hours to accrue 40 hours of earned sick time. 
Employees must be allowed to use up to 40 hours per year for authorized purposes if they have earned that time.  
 
Q: When does an employee start accruing?  
A: Employees begin accruing earned sick time on their first date of actual work.  
 
Q: What hours count towards accrual?  
A: All hours worked by an employee, including overtime and hours worked outside of Massachusetts, count towards the 
accrual of earned sick time.  
 
Example: If an employee for a catering company located in Massachusetts works 900 hours in Massachusetts and 150 
hours in other states, that employee will earn sick time on all 1,050 hours worked for the company.  
 
Q: Do employees accrue earned sick time while they are on vacation or other leave?  
A: No. Employees are only entitled to accrue earned sick time for hours actually worked.  
 
Subsection B: Carryover of hours from one year to the next  
Q: How many hours of earned sick time can an employee carry over from one year to the next?  
A: The method by which an employee earns sick time determines if an employer must allow carryover of unused earned 
sick time.  
 
 

 
Q. If an employee carries over 40 hours of unused sick leave to a new benefit year, can the employee use 80 hours 
of sick leave in the next benefit year?  
A. No. Employers are only required to allow employees to use up to 40 hours of earned sick time per benefit year.  
 
Employers may cap the amount of earned sick time hours accrued at 40 hours, regardless of the additional hours worked 
by an employee. Once an employee possesses a bank of 40 hours of unused earned sick time, the employer may opt to 
delay further accrual until the employee draws down the bank of earned sick time to below 40 hours.  
 
Example: An employee earns 40 hours of earned sick time in year 1 and rolls over these 40 hours into year 2. This em-
ployee starts year 2 with 40 hours and in year 2, earns another 40 hours. During year 2, the employer may cap the 
amount of hours an employee uses at 40 hours.  

Employer’s Carryover Obligation 

The employee is provided earned sick time 
via accrual. 

The employee must be allowed to carry over at 
least 40 hours of unused earned sick time into the 
next year. 

The employee is provided earned sick time in a 
lump sum allocation of at least 40 hours at the be-
ginning of each benefit year. 

The employer is not obligated to allow an employ-
ee to carry over unused earned sick time into the 
next year. 

The employee is provided earned sick time in a 
lump sum allocation at the beginning of each 
month. 

The employer is obligated to allow an employee 
to carry over at least 40 hours of unused earned 
sick time into the next year. 

Employer’s Policy Employer’s Carryover Obligation 

The employee is provided earned sick time 
via accrual. 

The employee must be allowed to carry over at 
least 40 hours of unused earned sick time into the 
next year. 

The employee is provided earned sick time in a 
lump sum allocation of at least 40 hours at the be-
ginning of each benefit year. 

The employer is not obligated to allow an employ-
ee to carry over unused earned sick time into the 
next year. 

The employee is provided earned sick time in a 
lump sum allocation at the beginning of each 
month. 

The employer is obligated to allow an employee 
to carry over at least 40 hours of unused earned 
sick time into the next year. 
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Employees must be allowed to use up to 40 hours per year for authorized purposes if they have earned that time.  
 
Q: When does an employee start accruing?  
A: Employees begin accruing earned sick time on their first date of actual work.  
 
Q: What hours count towards accrual?  
A: All hours worked by an employee, including overtime and hours worked outside of Massachusetts, count towards the 
accrual of earned sick time.  
 
Example: If an employee for a catering company located in Massachusetts works 900 hours in Massachusetts and 150 
hours in other states, that employee will earn sick time on all 1,050 hours worked for the company.  
 
Q: Do employees accrue earned sick time while they are on vacation or other leave?  
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Subsection B: Carryover of hours from one year to the next  
Q: How many hours of earned sick time can an employee carry over from one year to the next?  
A: The method by which an employee earns sick time determines if an employer must allow carryover of unused earned 
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Q. If an employee carries over 40 hours of unused sick leave to a new benefit year, can the employee use 80 hours 
of sick leave in the next benefit year?  
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Subsection C: Permissible Uses of Earned Sick 
Time  
 
Q: When can an employee begin using earned sick 
time?  
A: An employee may begin using earned sick time on the 
90th calendar day after an employee starts working for the 
employer.  
 
Example: Jasper’s first date of actual work as a salesperson 
at a shop is October 1, 2016. Jasper will be eligible to use 
any accrued earned sick time 90 days later, which is De-
cember 30, 2016.  
 
Q: What can earned sick time be used for?  
A: Earned sick time can be used to care for the employee’s 
child, spouse, parent, or parent of a spouse, who is suffer-
ing from a physical or mental illness, injury, or medical 
condition that requires home care, professional medical 
diagnosis or care, or preventative medical care.  
 
Earned sick time can be used to care for the employee’s 
own physical or mental illness, injury, or medical condition 
that requires home care, professional medical diagnosis or 
care, or preventative medical care.  
 
Earned sick time can be used to attend a routine medical 
appointment or a routine medical appointment for the em-
ployee’s child, spouse, parent, or parent of spouse.  
 
Earned sick time can be used to address the psychological, 
physical or legal effects of domestic violence.  
 
Earned sick time can be used to travel to and from an ap-
pointment, a pharmacy, or other location related to the pur-
pose for which the time was taken.  
 
Q: What is “preventative medical care”?  
A: Preventative medical care typically is routine health care 
that includes screenings, checkups, and patient counseling 
to prevent illnesses, disease, or other health problems. For 
examples of preventative care, go to HealthCare.gov: 
https://www.healthcare.gov/what-are-my-preventive-care-
benefits/.  
 
Q: Who is considered a child under the law?  
A: A child includes a biological, adopted, or foster child, as 
well as a stepchild, a legal ward, or a child for whom an 
employee has assumed the responsibilities of parenthood.  
 
Q: Can employees use earned sick time for the health 
care of adult children?  
A: Yes.  
 
Q: Can an employee’s use of earned sick time be count-
ed toward leave under other laws?  

A: Yes. An employee’s use of earned sick time may be 
counted toward concurrent leave under federal or state law, 
such as the Family Medical Leave Act (FMLA).  
 
Employees may choose to use, or employers may require 
employees to use, earned paid sick time to receive pay 
when taking other statutorily-authorized leave that would 
otherwise be unpaid.  
 
Q: When can a per diem or on-call employee use earned 
sick time?  
A: Per diem or on-call employees can use earned sick time 
only for hours they have been scheduled to work. Being 
“scheduled to work” does not include shifts for which an 
employee has been asked to be available or on call, unless 
the employee is required to remain on call on the employ-
er’s premises.  
 
Subsection D: Payment of Earned Sick Time  
Q: If earned sick time is paid, what is the pay?  
A: Generally speaking, employees must be paid what they 
would have earned if they had worked instead of using 
earned sick time. Calculating what an employee would 
have earned will depend upon the nature of the employ-
ment.  
 
Hourly workers must be paid base rate wages and any other 
benefits paid or accrued on an hourly basis if the individual 
works.  
 
Q: If an employee is scheduled to work overtime and 
calls out sick, does the employee get the overtime rate?  
A: No. Workers using earned sick time do not receive over-
time but do accrue earned sick time when working over-
time.  
 
Q: If a retail employee is scheduled to work on Sunday 
and calls out sick, does the employee get the Sunday 
premium rate?  
A: No. Workers using earned sick time do not receive pre-
mium rates but do accrue earned sick time when working 
on a Sunday.  
 
Q: What is the rate of pay for employees who receive a 
salary?  
A: For employees paid a salary, the same hourly rate means 
the employee’s salary in the previous pay period divided by 
the total hours worked in the employee’s the previous pay 
period. For determining total hours worked during the pay 
period, executive, administrative and professional employ-
ees shall, and other salaried non-exempt employees may, 
be assumed to work 40 hours in each week unless their nor-
mal work week is less than 40 hours, in which case earned 
sick time shall accrue and the same hourly rate shall be cal-
culated based on the employee’s normal work week.  
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Section 4: Implementing the Earned Sick Time Law  
Q: What is the “benefit year” for tracking accrual, use, and carryover of earned sick time?  
A: Any consecutive 12-month period of time, as determined by an employer.  
 
Q: May an employer’s sick leave policies differ from what the law requires?  
A: The law establishes minimum requirements. An employer is permitted to have a policy that is more generous. For 
example, an employer may allow employees to earn or use more sick time than the law would require, give employees 
more than 40 hours of sick time up front at the beginning of the benefit year, or permit employees to use sick time before 
it has accrued.  
 
Q: May employers provide different policies for different categories of employees?  
A: Yes. The law provides the minimum requirements and employers may have more generous policies. Employers may 
have different policies for different categories of employees as long as the minimum requirements are met for all em-
ployees.  
 
Q: May an employee work additional hours or shifts instead of using earned sick time?  
A: Yes, but only if both the employer and employee agree to this arrangement. If, by taking on additional hours, the em-
ployee works more than 40 hours in a week, then he or she must be paid at the overtime rate.  
 
Q: If an employee uses sick time, may the employer require the employee to find a replacement?  
A: No. An employer can never require an employee to find a replacement.  
 
Q: If an employee leaves the employer, and then returns, what happens to the employee’s unused earned sick 
time?  
A: An employee retains the right to use any accrued sick time after a break in service, whether voluntary or not, for up to 
one year from the last date of work if the employee returns to work.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Example: An employee has accrued 20 hours of earned sick time and then goes on an unpaid sabbatical for 11 months. 
Upon the employee’s return to employment, 11 months from the date the employee last worked for the employer, the 
employee shall have the right to use the 20 hours of sick time accrued prior to the sabbatical.  
 
Q: If an employee leaves the employer, and then returns, when does he or she begin accruing earned sick time?  
A: If an employee returns within 12 months, then the employee will immediately be able to accrue earned sick time. If 
the employee returns more than 12 months later then he or she could be treated like a new employee, and would have to 
wait 90 days before being able to access accrued earned sick time.  

Q: What is the rate of pay for employees who are paid 
on a piece work or fee-for-service basis?  
A: For employees paid on a piece work or a fee-for-service 
basis, the same hourly rate means a reasonable calculation 
of the wages or fees the employee would have received for 
the piece work, service, or part thereof, if the employee had 
worked. Regardless of the basis used, the same hourly rate 
shall not be less than the effective minimum wage under 
M.G.L. c. 151, § 1, where applicable.  
 
Q: What is the rate of pay for employees who work on 
commission?  
A: Employees paid on commission (whether base wage 
plus commission or commission only) must be paid the 
greater of the base wage or the effective minimum wage 
under M.G.L. c. 151, § 1.  
 
Q: What is the rate of pay for restaurant workers who 
derive income from tips?  
A: Employees whose wages are based on tips or gratuities 
must be paid at least the Massachusetts minimum wage. 
Employees are not entitled to lost tips or gratuities during 
use of earned sick time.  
 
Regardless of the measure used, an employee cannot be 
paid less than the state minimum wage. The Massachusetts 
minimum wage is $9.00 per hour. On January 1, 2016 the 
minimum wage will be $10.00 per hour. On January 1, 
2017, the minimum wage will be $11.00 per hour.  
 
More information about the minimum wage is available 
here: http://www.mass.gov/ago/doing-business-in-
massachusetts/labor-laws-and-public-construction/wage-
and-hour/minimum-wage.html.  
 
Q: What is the rate of pay for employees who receive 
different pay rates for hourly work from the same em-
ployer?  
A: Employers may choose one of these methods:  
1) the wages the employee would have been paid for the 
hours that, but for the use of earned sick time, the employee 
would have worked; or  
2) the blended rate, determined by taking the weighted av-
erage of all regular rates of pay over the previous pay peri-
od, month, quarter or other established period of time the 
employer customarily uses to calculate blended rates for 
similar purposes.  
 
Whatever method the employer elects to determine the 
same hourly rate, (a) or (b) above, the employer must use a 
consistent method for each employee throughout a benefit 
year.  
 
 
 
 

Q: When must an employee be paid after using earned 
paid sick time?  
A: When used, earned paid sick time must be paid on the 
same schedule as regular wages are paid. Employers may 
not delay compensating employees for earned paid sick 
time.  
 
Q: Are employers obligated to pay employees for un-
used earned sick time upon termination or at the end of 
employment?  
A: No. Employers are not required to pay out unused 
earned sick time when an employee leaves, but may do so 
voluntarily.  
 
Employers who use a vacation policy to meet the require-
ments of the earned sick time law should note that Massa-
chusetts law requires unused vacation to be treated as any 
other wages. Employees must be paid for all earned vaca-
tion upon termination of employment. More information is 
available here: http://www.mass.gov/ago/doing-business-in
-massachusetts/labor-laws-and-public-construction/wage-
and-hour/vacation.html.  
 
Q: Can an employer pay out an employee for unused 
time at the end of the year?  
A: Yes. An employer is allowed to offer an employee a pay 
out of up to 40 hours of unused earned sick time at the end 
of the benefit year.  
 
Employers paying out 16 hours or more must provide 16 
hours of unpaid sick time until the employee accrues new 
paid time, which must replace the unpaid time as it accrues. 
  
Employers paying out less than 16 hours must provide an 
amount of unpaid sick time equivalent to the amount paid 
out until the employee accrues new paid time, which must 
replace the unpaid time as it accrues.  
 
Q: Can an employee agree with an employer to be paid 
for earned sick time on an as-accrued basis instead of 
only at the end of the benefit year?  
A: No.  
 
Q: Can employees donate their earned sick time to a 
colleague who has exhausted his or her earned sick 
time?  
A: The law does not require employers to permit donation 
of earned sick time. An employer may have a policy in 
place that permits employees to donate earned sick time. 
An employer cannot require employees to donate earned 
sick time.  
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Section 4: Implementing the Earned Sick Time Law  
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Q: Can an employee agree with an employer to be paid 
for earned sick time on an as-accrued basis instead of 
only at the end of the benefit year?  
A: No.  
 
Q: Can employees donate their earned sick time to a 
colleague who has exhausted his or her earned sick 
time?  
A: The law does not require employers to permit donation 
of earned sick time. An employer may have a policy in 
place that permits employees to donate earned sick time. 
An employer cannot require employees to donate earned 
sick time.  



34 CIM Construction Journal

NNeeww YYoorrkk;; NNYY 771188--339922--00880000 

NNoorrtthh  HHaavveenn;;  CCTT  220033  778855  88000000  

CCuummbbeerrllaanndd;;  RRII  440011--333344--00000066  

QQuuiinnccyy;;    MMAA  661177--999900--66003377  

iinnffoo@@bbaayyccrraannee..ccoomm  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

Crawler Cranes for all your lifting needs from 70 to 750 tons        
Bay Crane offering the northeast’s largest and most modern fleet of cranes, full service heavy lift, and project transportation. 
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Q: If an employee is transferred to another division or 
location of the same employer in Massachusetts, is the 
employee entitled to earned sick time that was accrued 
at the previous location?  
A: Yes. The employee gets to keep and can use all previ-
ously accrued earned sick time.  
 
Q: What increments of leave time can an employee take 
off?  
A: The smallest amount of sick time an employee can use 
is one hour. For uses beyond one hour, employees may use 
earned sick time in hourly increments or in the smallest 
increment the employer’s payroll system uses to account 
for absences or use of other time. However, if an employ-
ee’s absence from work at a designated time requires the 
employer to hire a replacement and the employer does so, 
the employer may require the employee using sick time to 
take up to a full shift of earned sick time.  
 
Q: Can an employer establish minimum amounts of 
time for use of earned sick time?  
A: No. Employer policies that require, for example, an em-
ployee to take sick time in a four-hour or eight-hour block 
of time are not permissible.  
 
Q: What if an employer hires a replacement?  
A: If an employer hires a replacement to fill in for the em-
ployee using earned sick time, then the employer may re-
quire the employee to use an equal number of hours as the 
replacement employee works, up to a full shift of earned 
sick time.  
 
If the employee lacks sufficient accrued earned sick time to 
cover such time away from work, the employer must pro-
vide sufficient job-protected unpaid leave to make up the 
difference in that shift.  
 
Q: Can an employee use earned sick time before having 
accrued it?  
A: Employers may arrange for employees to use earned 
sick time before they accrue it and for employers to count 
the use against future accrual.  
 
Section 5: Using Other Paid Time Off (PTO) 
Policies  
 
Q: Can other paid time off (PTO) policies satisfy an em-
ployer’s obligation to provide earned sick time?  
A: Yes, as long as employees can use the PTO (such as 
vacation time or personal leave) for the same purposes and 
with the same rights that they would be able to use earned 
sick time.  
 
 
 
 

An employer may substitute an existing plan so long as 
employees:  
1) accrue at the rate of at least one hour of PTO for every 

30 hours worked;  
2) may use up to 40 hours per year of PTO;  
3) are paid at least the amount that would be required for 

earned sick time;  
4) can use PTO for the same purposes as earned sick time;  
5) receive a notice of their rights under the law; and  
6) receive the same job protections.  
 
Q: If an employer already offers a single pot of paid 
time off in a year, must it now have two separate leave 
policies? One for earned sick time and a second for oth-
er types of leave?  
A: The law does not require employers to have separate 
leave policies. However, employers should have clear 
guidelines to ensure that their employees can accrue and 
use sick time consistent with the amounts and purposes 
articulated in the earned sick time law.  
 
Q: Can an employer maintain two sick leave policies? 
One for the earned sick time law and a second for addi-
tional sick leave in excess of 40 hours?  
A: Yes, as long as they allow employees to designate which 
time is taken as earned sick time.  
 
Q: If an employee uses up all of his or her paid time off, 
does the employer have to provide additional time if the 
employee gets sick?  
A: Employers that provide 40 or more hours of paid time 
off that also may be used as earned sick time are not re-
quired to provide additional sick leave to employees who 
use their time for other purposes and have need of sick 
leave later in the year. Employers must provide notice to 
employees that additional time will not be provided.  
 
Q: If an employer has a mix of full-time, part-time, sea-
sonal or per diem employees, can it have different leave 
policies for each?  
A: Yes. Employers can have different leave policies for 
different groups of employees, so long as all employees can 
use at least the same amount of time, for the same purpos-
es, under the same conditions, and with the same job pro-
tections provided in the law.  
 
Q: If an employee gets sick in the middle of a vacation, 
can the employee use earned sick time?  
A: No. The employee was on vacation and not scheduled to 
work.  
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Q: I don’t want to track accrual, can I provide a lump sum of earned sick time?  
A: Yes. Employers who prefer not to track accrual of earned sick time over the course of the benefit year may use the 
following schedules for providing lump sums of sick leave or paid time off to their employees. Employers using these 
schedules will be in compliance even if an employee’s hours vary from week to week. Employers may accelerate the 
accrual or increase hours if they choose. Employees accruing earned sick time on these schedules will have the right to 
roll over their earned sick time up to 40 hours and accrual may be delayed while an employee maintains an unused bank 
of 40 hours.  
 

 
 
Q: What if I want to use the monthly lump sums, but my employees average 50 or more hours per week?  
A: Employers may provide a lump sum at the beginning of the benefit year. They may also provide earned sick time on a 
schedule that is more generous.  
 
Q: When do I have to provide these lump sums?  
A: Employers who provide earned sick time on a monthly basis should have a uniform policy for all employees.  
 
Q: If an employer who offers more Earned Sick Time than required by law changes their policy, can that employ-
er take away sick days an employee has already earned?  
A: No, an employer who offers more EST than required by law can make a prospective change to reduce it to the mini-
mum amount required, but that change cannot be made retroactively if an employee has already “earned” (accrued) that 
time. An employer could prevent employers from accruing more time in the future but must allow employees to use the 
sick time they have already earned.  
 
Section 6: Notification Requirements and Options for Employees Using Earned Sick Time  
Q: Do employees need to notify their employers before they use earned sick time?  
A: Yes. An employee must make a good faith effort to provide notice of the need in advance of the use of earned sick 
time.  
 
Q: Does an employee have to reference “Earned Sick Time” in order to use earned sick time?  
A: No. An employee does not need to reference the law or the term “earned sick time” to his or her employer in order to 
use earned sick time.  

Average no. of Hours 
Worked in a Week  

Employee is provided this number of 
hours per month, as a lump sum, to be 

used for Earned Sick Time  

Employee will be provided this amount 
of Earned Sick Time for this many 

months  

37.5-40 hours  8 hours per month  5 months  

30 hours  5 hours per month  8 months  

24 hours  4 hours per month  10 months  

20 hours  4 hours per month  9 months  

16 hours  3 hours per month  10 months  

10 hours  2 hours per month  10 months  

5 hours  1 hours per month  10 months  

Acceptable Lump Sum Allocations Based on Hours Worked 

Q: If an employee is transferred to another division or 
location of the same employer in Massachusetts, is the 
employee entitled to earned sick time that was accrued 
at the previous location?  
A: Yes. The employee gets to keep and can use all previ-
ously accrued earned sick time.  
 
Q: What increments of leave time can an employee take 
off?  
A: The smallest amount of sick time an employee can use 
is one hour. For uses beyond one hour, employees may use 
earned sick time in hourly increments or in the smallest 
increment the employer’s payroll system uses to account 
for absences or use of other time. However, if an employ-
ee’s absence from work at a designated time requires the 
employer to hire a replacement and the employer does so, 
the employer may require the employee using sick time to 
take up to a full shift of earned sick time.  
 
Q: Can an employer establish minimum amounts of 
time for use of earned sick time?  
A: No. Employer policies that require, for example, an em-
ployee to take sick time in a four-hour or eight-hour block 
of time are not permissible.  
 
Q: What if an employer hires a replacement?  
A: If an employer hires a replacement to fill in for the em-
ployee using earned sick time, then the employer may re-
quire the employee to use an equal number of hours as the 
replacement employee works, up to a full shift of earned 
sick time.  
 
If the employee lacks sufficient accrued earned sick time to 
cover such time away from work, the employer must pro-
vide sufficient job-protected unpaid leave to make up the 
difference in that shift.  
 
Q: Can an employee use earned sick time before having 
accrued it?  
A: Employers may arrange for employees to use earned 
sick time before they accrue it and for employers to count 
the use against future accrual.  
 
Section 5: Using Other Paid Time Off (PTO) 
Policies  
 
Q: Can other paid time off (PTO) policies satisfy an em-
ployer’s obligation to provide earned sick time?  
A: Yes, as long as employees can use the PTO (such as 
vacation time or personal leave) for the same purposes and 
with the same rights that they would be able to use earned 
sick time.  
 
 
 
 

An employer may substitute an existing plan so long as 
employees:  
1) accrue at the rate of at least one hour of PTO for every 

30 hours worked;  
2) may use up to 40 hours per year of PTO;  
3) are paid at least the amount that would be required for 

earned sick time;  
4) can use PTO for the same purposes as earned sick time;  
5) receive a notice of their rights under the law; and  
6) receive the same job protections.  
 
Q: If an employer already offers a single pot of paid 
time off in a year, must it now have two separate leave 
policies? One for earned sick time and a second for oth-
er types of leave?  
A: The law does not require employers to have separate 
leave policies. However, employers should have clear 
guidelines to ensure that their employees can accrue and 
use sick time consistent with the amounts and purposes 
articulated in the earned sick time law.  
 
Q: Can an employer maintain two sick leave policies? 
One for the earned sick time law and a second for addi-
tional sick leave in excess of 40 hours?  
A: Yes, as long as they allow employees to designate which 
time is taken as earned sick time.  
 
Q: If an employee uses up all of his or her paid time off, 
does the employer have to provide additional time if the 
employee gets sick?  
A: Employers that provide 40 or more hours of paid time 
off that also may be used as earned sick time are not re-
quired to provide additional sick leave to employees who 
use their time for other purposes and have need of sick 
leave later in the year. Employers must provide notice to 
employees that additional time will not be provided.  
 
Q: If an employer has a mix of full-time, part-time, sea-
sonal or per diem employees, can it have different leave 
policies for each?  
A: Yes. Employers can have different leave policies for 
different groups of employees, so long as all employees can 
use at least the same amount of time, for the same purpos-
es, under the same conditions, and with the same job pro-
tections provided in the law.  
 
Q: If an employee gets sick in the middle of a vacation, 
can the employee use earned sick time?  
A: No. The employee was on vacation and not scheduled to 
work.  
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Q: What sort of notification system can an employer 
use?  
A: Reasonable ones. Reasonable notice may include com-
pliance with an employer’s reasonable notification system 
that the employee customarily uses to communicate with 
the employer for absences or requesting leave. If an em-
ployer does not have an existing policy and procedure for 
providing reasonable notice, the employer shall establish 
such a policy or procedure, preferably in writing. The poli-
cy or procedure should enable the employee to effectively 
provide reasonable notice in a way that can be documented.  
 
Q: Can an employer require advance notice about a pre
-scheduled use of earned sick time like an annual check-
up?  
A: Yes, employers may require up to seven days’ notice if 
the employee has a pre-scheduled or anticipated time the 
employee plans to take off to use earned sick time.  
 
Q: What notice can an employer require for multi-day 
absences?  
A: If an employee uses multiple earned sick days (more 
than one), an employer may require notification on a daily 
basis from the employee or the employee’s surrogate (e.g., 
spouse, adult family member, or other responsible party), 
unless the circumstances make such notification unfeasible.  
 
Q: Can an employer require post-use written verifica-
tion from employees?  
A: Yes, employers may require employees to submit writ-
ten verification that they used earned sick time for allowa-
ble purposes after using any amount of time. An example 
form may be found on the Attorney General’s Earned Sick 
Time webpage (www.mass.gov/ago/earnedsicktime).  
 
In no event, however, may an employer request additional 
medical or other documentation from an employee substan-
tiating the need to use earned sick time until the employee 
uses more than 24 consecutive hours or 3 days of earned 
sick time.  
 
Q: Can an employee be disciplined for using earned sick 
time fraudulently?  
A: If an employee is committing fraud or abuse by engag-
ing in an activity that is not consistent with allowable pur-
poses for earned sick time (e.g., being sick, caring for an ill 
family member) or by exhibiting a pattern of taking earned 
sick time on days when the employee is scheduled to per-
form duties perceived as undesirable, an employer may 
discipline the employee for misuse of earned sick time.  
 
An employee may not be disciplined for using earned sick 
time for allowable purposes when following all other rules. 
Please see “retaliation” section of this document for more 
information.  
 

Section 7: Documentation Requirements and 
Options for Employers  
 
Q: May an employer require an employee to provide 
written documentation, like a doctor’s note, when the 
employee uses earned sick time?  
A: It depends.  
 
An employer can require written documentation if: (1) the 
employee is absent from work for more than 24 consecu-
tively-scheduled work hours; (2) the employee is absent for 
three consecutively-scheduled work days; (3) the employ-
ee’s absence occurs within two weeks prior to an employ-
ee’s final scheduled day of work before termination of em-
ployment, except in the case of temporary workers; or (4) 
the employee’s absence occurs after four unforeseeable and 
undocumented absences within a three-month period.  
 
Q: Are there any documentation requirements for teen-
age workers?  
A: Yes. An employer can request documentation from an 
employee aged 17 and under, if there are three unforeseea-
ble and undocumented absences within a three-month peri-
od.  
 
Q: What kind of documentation can an employer re-
quire?  
A: If the employee is absent for medical reasons, the em-
ployer may require a statement from a health care provider 
that the absence was for a purpose covered by the law. An 
employee who does not have a health care provider may 
sign a written statement that earned sick time was needed 
for a reason covered by the law. The Attorney General’s 
Office provides a model statement on its website at 
www.mass.gov/ago/earnedsicktime that employers can use 
as a guide.  
 
An employer may never require further information about 
the details of a medical condition.  
 
Q: What if an employee is absent from work due to do-
mestic violence?  
A: If the employee is absent from work due to domestic 
violence, the employer must accept any of the following 
documentation:  
1) a restraining order or court document;  
2) a police record documenting the abuse;  
3) documentation that the perpetrator of the abuse has been 

convicted of one or more of the offenses enumerated in 
M.G.L. c. 265 where the victim was a family or house-
hold member;  

4) medical documentation of the abuse;  
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5) a statement provided by a counselor, social worker, 
health worker, member of the clergy, shelter worker, 
legal advocate, or other professional who has assisted 
the employee in addressing the effects of the abuse on 
the employee or the employee’s family; or  

6) a signed written statement from the employee attesting 
to the abuse.  

 
An employer may never require further information about 
the details of the domestic violence.  
 
Q: I work in an industry that requires an employee to 
certify that he or she is healthy enough to return to 
work. Can I still ask for documentation?  
A: An employer may require an employee to provide a fit-
ness-for-duty certification, a work release, or other docu-
mentation from a medical provider before an employee re-
turns to work after an absence during which earned sick 
time was used if such certification is customarily required 
and consistent with industry practice or state and federal 
safety requirements and reasonable safety concerns exist 
regarding the employee’s ability to perform duties. 
“Reasonable safety concerns” means a reasonable belief of 
significant risk of harm to the employee or others.  
 
Q: How long does an employee have to provide docu-
mentation?  
A: Employers may require employees to submit required 
documentation within seven days after the taking of earned 
sick time, unless, for good cause shown, an employee re-
quires more time to provide such documentation.  
 
Q: Can an employer delay compensating an employee 
for earned paid sick time until the employer receives 
documentation?  
A: No. However, if an employee fails to comply without 
reasonable justification with the documentation require-
ments of the employer, the employer may recoup the sum 
paid for earned sick time from future pay, as an overpay-
ment. Employees must be put on notice of this practice.  
 
Q: What happens if an employee fails to provide docu-
mentation for use of unpaid earned sick time?  
A: The employer can deny the future use of an equivalent 
number of hours of earned sick time until documentation is 
provided.  
 
Section 8: Recordkeeping and Disclosure Obli-
gations for Employers  
 
Q: Does an employer have to include accrued earned 
sick time and use on an employee’s paycheck?  
A: No. Employers are not required to provide earned sick 
time information on paychecks.  
 
 

Q: Does an employer have to give employees access to 
their own earned sick time records?  
A: Yes.  
 
Q: Do employers have to keep track of the sick time em-
ployees earn and use?  
A: If an employer’s policy provides earned sick time that is 
separated from any other time off, yes, employers have to 
maintain records of the sick time that employees accrue and 
use for at least three years.  
 
If an employer provides time off to employees under a paid 
time off, vacation or other policy that complies with the 
Earned Sick Time Law, the employer is not required to 
track and keep a separate record on accrual and use of 
earned sick time.  
 
Q: Do employers have to post a notice about earned sick 
time rights for their employees?  
A: Yes, employers must post a notice of the Earned Sick 
Time Law where employees are likely to see it and in lan-
guages spoken by employees. The poster is available for 
download here in several languages: www.mass.gov/ago/
earnedsicktime.  
 
Q: Do employers have to give a copy of this notice or a 
copy of the employer’s policy to employees?  
A: Yes. Employers must provide a hard copy or electronic 
copy of this notice to all eligible employees, or include the 
employer’s policy on earned sick time or the employer’s 
allowable substitute paid leave policy in any employee 
manual or handbook.  
 
Q: What other information about earned sick time do 
employers have to give employees?  
A: Employers must notify all employees at least 30 days in 
advance in writing if earned sick time will be changing 
from paid to unpaid, or from unpaid to paid sick time, 
based on a change in employer size.  
 
Section 9: Retaliation Prohibited  
Q: Can an employer retaliate against an employee for 
using earned sick time?  
A: No. Retaliation is illegal. An employer cannot retaliate 
against an employee for exercising or attempting to exer-
cise rights under the law, including: requesting and using 
earned sick time; filing a complaint for alleged violations 
of the law; communicating with any person, including 
coworkers, about any violation of the law; participating in 
an administrative or judicial action regarding an alleged 
violation of the law; or informing another person of that 
person’s potential rights.  
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Q: What constitutes retaliation?  
A: Retaliation includes any threat, discipline, discharge, 
demotion, suspension, or reduction in employee hours, or 
any other adverse employment action against any employee 
for exercising or attempting to exercise any right guaran-
teed under the law.  
 
Q: Does the law protect an employee from retaliation if 
the employee mistakenly, but in good faith, alleges a 
violation?  
A: Yes.  
 
Q: What about reward based attendance policies?  
A: Attendance policies that reward employees for good 
attendance and holiday pay incentives that provide extra 
compensation for coming to work on the days immediately 
before and after a holiday are permissible so long as em-
ployees are not subject to any adverse actions for exercis-
ing their rights under the Earned Sick Time law and its reg-
ulations.  
 
An employee’s inability to earn a reward for good attend-
ance or to receive a holiday pay incentive based on an em-
ployee’s absence occasioning use of earned sick time shall 
not constitute an adverse action or interference with an em-
ployee’s rights.  
 
Section 10: Violations  
Q: How will the Earned Sick Time Law and regulations 
be enforced?  
A: The law grants the Attorney General the authority to go 
to court to halt a violation. It also grants the Attorney Gen-
eral the ability to issue civil citations against employers.  
 
Q: Can employees file a complaint?  
A: Employees can file a complaint with the Attorney Gen-
eral's Office. The complaint form is available online at 
www.mass.gov/ago by clicking on “file a complaint,” or by 
contacting (617) 727-3465.  
 
Q: Can employees sue their employers?  
A: Employees must first file a complaint with the Attorney 
General, before they may file a private lawsuit in court. 

Employees must then either wait 90 days after filing with 
the Attorney General before filing in court, or receive per-
mission from the Attorney General's Office to proceed with 
a private suit before the 90-day period expires. In order to 
do this, employees must request a private right of action 
from the Attorney General's Office. Employees will need 
proof of filing the complaint with the Attorney General in 
order to pursue a lawsuit.  
 
Q: Will the Attorney General ask an employee about 
immigration status or legal right to work?  
A: No. All workers in Massachusetts are entitled to the pro-
tections of the earned sick time law. The Attorney General 
will never inquire about immigration status.  
 
Section 11: Additional Information 
(www.mass.gov/ago/earnedsicktime)  
 
Questions: Additional questions can be addressed to 
earnedsicktime@state.ma.us.  
 
Final regulations: Regulations written by the Attorney 
General’s Office to provide guidance on employees’ and 
employers’ rights and responsibilities under the Earned 
Sick Time Law.  
 
Sample Policy: A sample Earned Sick Time policy for em-
ployers.  
 
Sample Verification Form: A sample form employers 
may use to ask employees to verify their use of earned sick 
time.  
 
Summary of the Law: The Earned Sick Time Law is sum-
marized in English, Spanish, and Portuguese (as of August 
2015).  
 
Notice of Employee Rights: This is available for down-
load in English, Portuguese, Spanish, Russian, Italian, Hai-
tian Creole, Vietnamese, Laotian and Chinese (as of Au-
gust 2015).  
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Q: What constitutes retaliation?  
A: Retaliation includes any threat, discipline, discharge, 
demotion, suspension, or reduction in employee hours, or 
any other adverse employment action against any employee 
for exercising or attempting to exercise any right guaran-
teed under the law.  
 
Q: Does the law protect an employee from retaliation if 
the employee mistakenly, but in good faith, alleges a 
violation?  
A: Yes.  
 
Q: What about reward based attendance policies?  
A: Attendance policies that reward employees for good 
attendance and holiday pay incentives that provide extra 
compensation for coming to work on the days immediately 
before and after a holiday are permissible so long as em-
ployees are not subject to any adverse actions for exercis-
ing their rights under the Earned Sick Time law and its reg-
ulations.  
 
An employee’s inability to earn a reward for good attend-
ance or to receive a holiday pay incentive based on an em-
ployee’s absence occasioning use of earned sick time shall 
not constitute an adverse action or interference with an em-
ployee’s rights.  
 
Section 10: Violations  
Q: How will the Earned Sick Time Law and regulations 
be enforced?  
A: The law grants the Attorney General the authority to go 
to court to halt a violation. It also grants the Attorney Gen-
eral the ability to issue civil citations against employers.  
 
Q: Can employees file a complaint?  
A: Employees can file a complaint with the Attorney Gen-
eral's Office. The complaint form is available online at 
www.mass.gov/ago by clicking on “file a complaint,” or by 
contacting (617) 727-3465.  
 
Q: Can employees sue their employers?  
A: Employees must first file a complaint with the Attorney 
General, before they may file a private lawsuit in court. 

Employees must then either wait 90 days after filing with 
the Attorney General before filing in court, or receive per-
mission from the Attorney General's Office to proceed with 
a private suit before the 90-day period expires. In order to 
do this, employees must request a private right of action 
from the Attorney General's Office. Employees will need 
proof of filing the complaint with the Attorney General in 
order to pursue a lawsuit.  
 
Q: Will the Attorney General ask an employee about 
immigration status or legal right to work?  
A: No. All workers in Massachusetts are entitled to the pro-
tections of the earned sick time law. The Attorney General 
will never inquire about immigration status.  
 
Section 11: Additional Information 
(www.mass.gov/ago/earnedsicktime)  
 
Questions: Additional questions can be addressed to 
earnedsicktime@state.ma.us.  
 
Final regulations: Regulations written by the Attorney 
General’s Office to provide guidance on employees’ and 
employers’ rights and responsibilities under the Earned 
Sick Time Law.  
 
Sample Policy: A sample Earned Sick Time policy for em-
ployers.  
 
Sample Verification Form: A sample form employers 
may use to ask employees to verify their use of earned sick 
time.  
 
Summary of the Law: The Earned Sick Time Law is sum-
marized in English, Spanish, and Portuguese (as of August 
2015).  
 
Notice of Employee Rights: This is available for down-
load in English, Portuguese, Spanish, Russian, Italian, Hai-
tian Creole, Vietnamese, Laotian and Chinese (as of Au-
gust 2015).  
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OSHA’s New Confined Spaces 
in Construction Standards

By Jason P. Rogers jrogers@hinckleyallen.com  Hinckley, Allen & Snyder LLP

he New Confined Spaces Standards 
create new responsibilities primarily 
for three identified parties: (1) the 
“host employer”, the owner of the 

site containing the confined space; (2) the 
“controlling contractor”, who has primary 
control over the construction project; and 
(3) the entry employer, whose employees 
will enter the confined space. Under the 
New Confined Spaces Standards, the “host 
employer”, such as the property owner or 
manager, the “controlling contractors” (i.e., the 
general contractors), and the entry employers 
(i.e., subcontractors) will be subject to a 
“comprehensive standard that includes a permit 
program designed to protect employees from 
exposure to many hazards associated with work 
in confined spaces, including atmospheric and 
physical hazards.” 

Although similar to the General Industry 
confined spaces standards, the New Confined 
Spaces Standards differ by additionally 
requiring, among other things, that: (i) a 
competent person evaluate the work site and 
identify confined spaces, including permit 
spaces; (ii) employers continuously monitor 

On May 4, 2015, OSHA published new standards governing Confined Spaces in 
Construction (“New Confined Spaces Standards”), which will provide added 
protections to employees performing work in confined spaces (i.e., sewers, 
manholes, HVAC ducts, boilers, crawl spaces, tanks and pits).

confined space atmospheres, whenever 
possible, by employing lookouts or equipment 
to monitor, for example, engulfment hazards 
like flash flooding when workers are performing 
work in storm sewers; (iii) workers are trained 
on the location and hazards of permit-required 
confined spaces; (iv) a written confined space 
program is maintained if workers will enter 
permit-required confined spaces; (v) ensure 
that unauthorized workers do not enter permit-
required confined spaces; and, if there are 
multiple trades working in the same confined 
spaces, (vi) employers must coordinate their 
activities with the other employers in “more 
detailed provisions” to avoid the introduction 
of hazards into a confined space by workers 
performing tasks outside the space. 

The New Confined Spaces Standards require 
the “host employer” and the “controlling 
contractor” to exchange specific information 
and, in turn, the “host employer” must share 
the information with the “entry employer.” 
Therein, the “controlling contractor,” rather than 
the “host employer,” will be the primary point 
of contact for information about the permitted 
confined spaces at the worksite, while the host 

T
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employer must provide the information it has to 
the “controlling contractor” who in turn passes 
the information to the “entry employer.”

In addition, the “controlling contractor” is 
charged with ensuring that employers outside 
of the confined space do not create hazards 
in the confined space. For example, the 
“controlling employer” must now inform the 
“entry employer” if its employees will be running 
a generator near the entrance of a confined 
space, the exhaust from which could result in 
increased levels of carbon monoxide. 

Originally, the new Confined Spaces in 
Standards were scheduled to go into effect 
on August 3, 2015. However, on July 8, 2015, 
OSHA issued a memorandum to its Regional 
Administrators announcing that, while it will 
not delay the effective date, it will postpone full 
enforcement of the new standard for 60 days, 
so long as employers make “good faith efforts” 
to comply with the new standard through 
October 2, 2015.   

To be eligible for this temporary reprieve, the 
“good faith efforts” of employers must include 
either training in compliance with the new 
standard (§1926.1207), or training under the 
previous requirements (§1926.21(b)(6)(i)). 

According to the July 8, 2015 memorandum 
(which can be found here: https://
www.osha.gov/confinedspaces/
tempenforcementpolicy_0715.html), in 
determining whether an employer is making 
“good faith efforts,” OSHA will consider the 
following:

(i) If employers have not trained employees 
under the new requirements, whether such 
training is scheduled to be conducted;

(ii) If employers do not have the necessary 
equipment, such as personal protective 
equipment, to comply with the new standard, 
whether such equipment has been ordered 
and is using alternative measures to protect 
employees; and

(iii) If employers have made any additional 
efforts to train employees about confined 
spaces and protect them for the hazards of 
confined spaces.

OSHA’s full enforcement of the new Confined 
Spaces Standard will begin on October 2, 2015. 
Contractors and sub-contractors should 
promptly familiarize themselves with the new 
standards, and if necessary consult with 
legal counsel to ensure they are able to meet 
compliance. 
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Riding Out This Volatile Market
A major global selloff unfolds. Is a bottom near?

Fortunately, the Dow, Nasdaq Composite, and S&P 
500 came off those opening lows on August 24 – 
but all three indices corrected in intraday terms, 
falling more than 10% from recent peaks. At one 
point, the S&P 500 had pulled back 12.5% from its 
May record high.1,2

    
A correction is not a call to exit 
the equity markets. Corrections are jar-
ring, but they are a normal part of the process. By 
August 24, the S&P 500 had gone more than 1,000 
days without one, which was abnormal. It had last 
corrected in October 2011. Since the 1950s – as a 
Deutsche Bank analysis notes – the average length 
of a Wall Street rally without a correction has been 
357 days.3,4

  
Many analysts contend that corrections are healthy 
for a bull market. When they occur, they act to 
remove speculators and reset P-E multiples, and 
they can offer buying opportunities.
  
Think of corrections as “storms.” By nature, they 
are sudden and it is hard for any investor to find 
insulation against them. The thing to remember is 
that market sentiment tends to provoke them as 
much or more than fundamentals.
  

When will the stock market stabilize? As the last trading week of August began, 
worried investors wondered just that. Gains for the major indices were hard to imagine 
at Monday’s opening bell, but few imagined the Dow Jones Industrial Average would 
drop 1,089 points as trading began – a new record, as the blue chips had never sunk 
more than 800 points during any trading session.1,2  

As suddenly as corrections happen, the markets 
may recover quickly from them. In fact, in the 14 
corrections (10-20%) for the S&P 500 from 1965-
2014, it took the S&P an average of just 107 days 
to recoup its losses. While history does not indicate 
future performance, this is notable.5 
  
Fears of a global slowdown may 
not impede the bulls. Worldwide, 
investors are currently fretting over China’s 
apparent economic slowdown. Factory output in 
the PRC fell to a 6-year low in July, signaling that 
the world’s second-largest economy is shifting into 
a lower gear.6

  
China’s benchmark index, the Shanghai Composite, 
lost 11% during the week of August 17-21. That 
was bad enough, but China’s government did 
nothing to address the selloff over the weekend 
– a surprise given its recent, aggressive moves to 
reassure equity investors. That inaction contributed 
to another 8.5% loss for the Composite at the start 
of this week. In response, major indices in Europe 
shed approximately 5% and the Dow tumbled triple 
digits.6,7   
  
All of this is very troubling, yet a bottom could be 
in sight. Calm, convincing remarks from People’s 

By Todd J. McDonald, Certified Family Business Specialist • Broadstone Advisors, LLC
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– a surprise given its recent, aggressive moves to 
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Bank of China, European Central Bank, and 
Federal Reserve officials could help the morale of 
investors (the yearly Jackson Hole Summit starts 
later this week, in fact). The Wall Street Journal 
noted early this week that China’s central bank 
intends to inject more liquidity into that nation’s 
banking system.6,8 

  
One possibility – certainly a nice one to entertain – 
is that the point of capitulation may have occurred 
early Monday. Shortly after its 1,089-point plunge 
the opening bell, the Dow gained back half of 
that loss in approximately 15 minutes. As Albion 
Financial Group CIO Jason Ware told Reuters 
Monday, automated trading and forced selling to 
meet margin calls factored into that huge descent. 
“We are unlikely to be going into a bear market,” 
Ware noted. “There are a number of positive things 
happening under the surface of all this chaos and 
it is easy to forget those things when you see these 
types of moves.” 2

  
On the other hand, perhaps the bottom has not 
been found. If more poor economic data from 
China arrives and stateside indicators disappoint, 
the bulls will face a tough test. 
  

Will the Federal Reserve still 
go through with a fall rate hike 
after this? On August 17, traders responding 
to a survey by English money broker Tullett Prebon 
gave the Fed a 46% chance of raising short-
term interest rates in September. On August 21, 
respondents put the chance of that at 30%; by 
August 24 it was 24%. Larry Summers, the former 
U.S. Treasury Secretary, stated over the weekend 
in a Washington Post op-ed piece that a near-term 
rate hike would be “a serious error that would 
threaten all three of the Fed’s major objectives: 
price stability, full employment and financial 
stability.”1,9

  
Investing is a long-term pursuit 
that requires the patience to 
ride out market storms. When 
U.S. stocks go so long without a correction, the 
appearance of one can be truly unnerving – yet 
often they are necessary, healthy pauses in bull 
markets. By definition, corrections do not last long 
– certainly not as long as your retirement saving 
effort should last. 

Todd J. McDonald is a Certified Family Business Specialist and founder of Broadstone Advisors, LLC, based in Albany, NY. Todd may be reached directly at 

518.449.4527 or via email at tmcdonald@financialguide.com.  

Todd McDonald is a registered representative of and offers securities, investment advisory and financial planning services through MML Investors Services, LLC. 

Member SIPC. Supervisory office: 8 Southwoods Boulevard, Albany, NY 12211. (518) 463-5533.  

This material was prepared by MarketingPro, Inc., and does not necessarily represent the views of the presenting party, nor their affiliates. This information has been 

derived from sources believed to be accurate. Please note - investing involves risk, and past performance is no guarantee of future results. The publisher is not engaged 

in rendering legal, accounting or other professional services. If assistance is needed, the reader is advised to engage the services of a competent professional. This 

information should not be construed as investment, tax or legal advice and may not be relied on for the purpose of avoiding any Federal tax penalty. This is neither a 

solicitation nor recommendation to purchase or sell any investment or insurance product or service, and should not be relied upon as such. All indices are unmanaged 

and are not illustrative of any particular investment.
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The BaT Signal  
haS gone Up!
New Requirements for Work in Northern Long 
Eared Bat Habitat Implications for Massachusetts
Project Owners, Developers and Contractors

The Villain:  A fungus 
causing disease in bats known 
as “White Nosed Syndrome” has 
been decimating populations 
across the Northeastern and 
Midwest U.S.  Many species 
of bats are seeing significant 
declines.  One species in 

particular, the Northern Long Eared Bat (NLEB), 
has recently been listed (July 2015) by the 
U.S. Department of Fish and Wildlife (US FWS) 
as a Threatened species under the Federal 
Endangered Species Act.  Because of this 
listing, work in bat habitat may now need federal 
approval.  

The challenge to owners, developers and 
contractors is that this bat species is present 
over a wide range of habitats.  Mapping of 
exact populations is not well documented, 
so all wooded areas within the northeast 
have the potential to be habitat for the NLEB.  
Any proposed work in or near an active ‘bat 
hibernating area’ (overwintering habitat) or 
summer roosting habitat (typically forested 
areas), whether publically or privately funded, 
developed or constructed, may need some level 
of review.  Some evaluations will be relatively 
simple, but others may require a higher level of 
consultation and investigation. 

While many projects will be exempt from 
regulation, some will need further evaluation and 
could be further regulated or restricted.

What does this mean 
for my project?!   
Generally any tree clearing activity MAY impact 
bat habitat.  In most cases any large tree clearing 
operation will need to consult with US FWS to 
determine if either overwintering or roosting 
habitats have been previously documented in the 
area. 

In general, projects clearing greater than 1 acre 
of forested land that do not meet some limited 
exemptions (see below), will have to consult with 
US FWS, potentially to be followed by mandatory 
permits, surveys, restrictions or mitigation.

You mentioned exemptions?  What projects are 
exempt?

Several exemptions exist for safety purposes, 
limited clearing, and/or forestry management.  

They are:
•	 Work not involving tree clearing
•	 Hazardous’ tree removal (trees that may 

endanger the public if left standing)
•	 Removal of bats from human structures 

(houses, barns, sheds, cabins, pavilions, etc.) 

There are also some limited exemptions based 
upon the site:
•	 Site determined to not be in a known summer 

roosting habitat 
•	 Site determined to not be in or near a 

overwintering habitat
•	 Minimal tree removal (less than 1 acre)
•	 Maintenance or expansion of existing Rights 

Steve Riberdy  - Senior Ecologist and Wildlife Biologist   GZA GeoEnvironmental Inc.  Steve Roy - Principal
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of Way (within 100 feet of ROW)
•	 Forest Management (under an approved 

Forestry Management Plan)

Even if summer roosting or overwintering habitat 
ARE identified on or near the site (by the US 
FWS), WORK CAN COMMENCE under the 
limited exemptions only if tree removal occurs 
outside restricted months set by the US FWS.

My project doesn’t meet any of 
these exemptions, does that
mean I can’t proceed?

No guarantee of course, but there is a good 
chance your project will be OK.  However, it will 
require some level of PROOF.  Impacts greater 
than 1 acre of tree clearing, or any non-exempt 
tree clearing that is within KNOWN habitat for 
the NLEB will need some US FWS oversight.  
US FWS has four tiers (Phases) of review: 
ranging from the relatively simple Phase I habitat 
screening to the Phase II/III/IV actual surveys for 
the bats (acoustic surveys, capture, telemetry 
studies).  These may be required depending 
on the likelihood that the project might affect 
the actual bats.  However, most non-exempt 
projects may only need a Phase I assessment, 
with a time of year restriction imposed for tree 
removal if habitat is found. 

For projects where high quality habitat is found 
during the Phase I survey, or if the time of year 
restrictions are not feasible, acoustic surveys 
to document the presence or absence of the 
bats (Phase II) may be needed to verify that 
NLEBs are indeed not present.  If they are not 
found, no time of year restrictions would be 
warranted.  For projects with high quality habitat 
and acoustic surveys that find NLEBs present, 
trapping or radio telemetry (Phase III and IV) may 
be required. 

In summary, the four “phases” of NLEB study are 
as follows: 

Phase I: 
•	 Initial consultation with US FWS to determine 

if there are any known summer roosting or 
overwintering habitat 

•	 Phase IA, Habitat Assessment by a qualified 
wildlife biologist to determine if habitat is 
present and if so to what degree. Submit 
habitat findings and project description 
to US FWS for determination as to where 
further studies or time of year restrictions are 
needed.  NLEB project requirements may end 
here, either having no impact to habitat, or 
being allowed with a time of year restriction 
on tree cutting. 

Phase II (Acoustic Surveys) 
Phases III and IV (mist netting and radio 
telemetry tracking)

You mention time of year 
restrictions, what are they? 

Several factors affect the exact timing of the 
restriction but in general it limits tree clearing 
over the summer months when the bats are 
“out and about”.  The window of the restriction 
may be as short as the month of July or as long 
as April to October, depending on the location, 
habitat quality and nature of the activity.  

My project had a Phase I 
assessment and NLEB habitat 
was found based on US FWS 
consultation or actual on-site 
surveys.  I still want to develop 
the property.  Now what? 

Although habitat is present, there is a chance 
that the NLEB are not actually present.  Under 
this scenario a qualified bat surveyor may 
conduct acoustic sampling to determine if 
NLEB’s are present and using your site.  A 
sampling plan will need to be developed and 
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to US FWS for determination as to where 
further studies or time of year restrictions are 
needed.  NLEB project requirements may end 
here, either having no impact to habitat, or 
being allowed with a time of year restriction 
on tree cutting. 

Phase II (Acoustic Surveys) 
Phases III and IV (mist netting and radio 
telemetry tracking)

You mention time of year 
restrictions, what are they? 

Several factors affect the exact timing of the 
restriction but in general it limits tree clearing 
over the summer months when the bats are 
“out and about”.  The window of the restriction 
may be as short as the month of July or as long 
as April to October, depending on the location, 
habitat quality and nature of the activity.  

My project had a Phase I 
assessment and NLEB habitat 
was found based on US FWS 
consultation or actual on-site 
surveys.  I still want to develop 
the property.  Now what? 

Although habitat is present, there is a chance 
that the NLEB are not actually present.  Under 
this scenario a qualified bat surveyor may 
conduct acoustic sampling to determine if 
NLEB’s are present and using your site.  A 
sampling plan will need to be developed and 

approved by US FWS, and if the sampling finds 
no NLEBs, the project can most likely proceed 
without additional surveys or restrictions.  The 
findings of these surveys are typically good for 
two years, so doing the habitat alteration work 
during this period should be included in your 
project planning.

NLEBs are known to use my site, 
either historically or some
 were detected during a 
Phase II survey.  Is my 
project doomed?  

Not necessarily.  More intensive studies will be 
warranted to determine which habitat on your 
site are actually used and to what degree.  This 
can be a positive step in that the areas that the 
bats are not using can be taken out of restriction 
and proceed with limited or minimal restriction. 
Areas being used by NLEBs may be protected, 
or again subject to time of year restrictions.  In 
a small percent of cases, project modification or 
mitigation may be needed to allow the project to 
proceed without impact.  If at this point, impact 
to NLEB habitat must occur for your project, 
permits with US FWS will be required.  

This sounds expensive, what 
kind of time and cost is involved 
in engaging the US FWS 
consultation?

For most projects initial consultation, on 
your own or through a consultant, will be 
adequate with minimal time and delay.  Habitat 
assessments can typically occur any time of 
the year as bats do not need to be present to 
conduct these surveys and reporting. Follow-
up consultation with US FWS is typically quick 
following a Phase I assessment.  

Phase II, III and IV surveys can only occur when 
the bats might actually be present which limits 
survey timing.  Qualified bat biologists need to 

conduct the work and prepare survey plans and 
be in close coordination with US FWS.  Phase II 
surveys are typically less costly than Phase III or 
IV; however Phase II surveys can lead into Phase 
III of IV, and in some cases going directly to a 
Phase III or IV survey will save time and money.  
Typically, a single season of surveys is all that is 
required for US FWS to make a determination on 
the project.  The important point is to engage US 
FWS early in the project planning to determine if 
your project has to be regulated. 

This seems like a lot to consider, 
but what if I’m not cutting 
trees?  Are there any other 
circumstances where I may 
trigger these NLEB regulations?

Yes.  Several permits require direct coordination 
with US FWS on the NLEB issue, regardless 
of size or level of impact.  These include EPA’s 
Construction General Permit (SWPPP document), 
and Multi Sector General Permits.  Any project in 
Massachusetts that requires a SWPPP or MSGP 
under the EPA regulations triggers submission of 
project information to US FWS for review.  

How do I send out the Bat Signal 
when I need help with this issue?

Contact the US FWS or engage 
a qualified consulting firm 
able to assist early in the 
project planning stages.  
Few conditions will prevent 
a project from going forward, but the lack of 
planning may result in potential construction 
delays and additional project costs.
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 COVER STORY 

 
 CIM member firm, Lemoi Erectors, Inc. of Sturbridge, MA is proud and excited to have been awarded the installation 
only portion of the miscellaneous metals/light structural steel contract for the Fore River Bridge Project in collaboration with 
White/Skanska JV and MassDOT. This project is Lemoi’s largest install contract to date since our incorporation in May of 2009. 
 
 The biggest challenge that we face on this project is our Local 7 Ironworkers and Project Team being exposed to working 
at unusually high heights of 200’ or more at times as well as working over a navigable waterway. Lemoi’s commitment to Quality, 
Safety, Service and Integrity, requires special attention to fall protection, additional safety measures, and enhanced quality control 
management systems.  
 
 Lemoi Erectors, Inc. is happy to announce that we had our AISC (American Institute of Steel Construction) audit per-
formed at the Fore River Project in August 2015 for ACSE status (Advanced Certified Steel Erector). Our certification will galva-
nize Lemoi’s commitment to the safety of our employees and our dedication to quality.   
 
 We thank White/Skanska for the opportunity and look forward to a successful project! We thank the members of the Lem-
oi Team inclusive of our hardworking Local 7 Ironworkers for their efforts and commitment to the Project! 
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Learn more at ejco.com or call 800 626 4653

East Jordan Iron Works is now EJ

EJ is driven by unparalleled customer care, 
exceptional solutions, global expertise, and 
local understanding. We are EJ.
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